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A BILL

An Act to repeal, and with certain modification to consolidate and re-enact the
Banking Companies Ordinance, 1962

WHEREAS, it is expedient to repeal, and with certain modifications to consolidate and
re-enact the Banking Companies Ordinance, 1962 (LVII of 1962) for the purposes
hereinafter appearing;

It is hereby enacted as follows:-

PRELIMINARY

1 Short Title and Date of Operation.—

@ This Act may be called as the Banking Act, 2006 which shall come into
operation on such date as the Federa Government may declare by notification in the
official Gazette.

2 Without prejudice to sub-Section (1), the Federal Government may on the
recommendation of the State Bank, declare different dates for the coming into force of —

@ different provisions of this Act; or

(b) all or different provisions of this Act in respect of different
classes or categories of personsor institutions.

3 This Act shall extend to the whole of Pakistan.
2. Definitions. —
@ In this Act, unless the context otherwise requires -

(@  “agreement” means an agreement whether formal or informal, and
whether express or implied;

(b) “arrangement” means an arrangement whether forma or informal, and
whether express or implied;
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(©

(d)

C)

(f

(9)

(h)

(i)

()

(k)

(N
(m)

“approved securities” means such securities as the State Bank may specify
in the regulations to be approved securities;

“associated company” or “associated undertaking” has the same meaning
as in the Companies Ordinance, 1984,

“banking business’ means the business of accepting or receiving money
on current account, deposit account or other similar account, paying and
collecting cheques drawn by or paid in by customers, the provision of
finance, and includes such other business as the State Bank may prescribe
by order published in the Gazette;

“bank” means a company (whether incorporated in Pakistan or outside
Pakistan) which is licensed to carry on banking business in Pakistan under
Section 14;

“Board of Directors’ means the Board of Directors of a bank as referred to
under Section38;

“branch” or “branch office”, in relation to a bank, includes the principal

place of business, abranch, an agency, a mobile place of business, aplace
of business set up and maintained for alimited period only, and electronic
terminal and any other place of business as may be specified by the State
Bank in regulations made by it;

“chief executive’, in relation to a bank, means an individual, howsoever
designated, who, either individually or jointly with one or more other
individuals, is substantially responsible, subject to the authority of the
Board of Directors, for the conduct or administration of the business of the
bank”

“company” means any company which may be wound up under the
Companies Ordinance, 1984.;

“contingent liability” means present or future liability whose occurrence is
not certain including guarantees, letters of credit and underwriting
commitments,

“contravene” includes failure to comply with;

“control”, in relation to a company or undertaking, means the power to
exercise a significant influence over the management or the policies of the
company or undertaking, and in relation to shares, means the power to
exercise the voting power or a controlling interest over the voting power,
attached to such shares,
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be

(n)

()

(P)

(@

©)

“cooperative” or “cooperative society” means a cooperative society
registered under any law applicable in Pakistanrelating to the registration
of cooperative societies;

“corporation” has the same meaning as in the Companies Ordinance,
1984,

“credit facility” includes—

@ the giving of any advance, loan or other facility in whatever form
or by whatever name called by a bank whereby a customer of the
bank has access to funds or financial guarantees;

(b) liabilities incurred by abank on behalf of a customer;

(© modes of financing compliant with Shariah principles; or

(d) any other dealing or transaction as may be specified by regulations
made by the State Bank;

“creditor” includes any person from whom deposits have been received on
the basis of participation of profit and loss and a bank from which credit
facility has been received on the basis of participation in profit and loss,
mark up in price, hire purchase, lease, or other wise;

“debtor” includes any person who is obligated or liable to pay a claim or
demand, which is due or may become due:”

“demand liabilities” means liabilities which must be met on demand;

® “deposit” means a sum of money paid on terms under which it isto
repaid, either wholly or in part, with or without any consideration either
on demand or at atime or in circumstances agreed by or on behalf of the

person making the payment and the person receiving it, and in any other
circumstances as may be specified by the State Bank in regulations made

by it , but does not include money paid bona fide -

@ by way of advance or part payment under a contract for the sale,
hire or other provision of property or services, and is repayable
only in the event that the property or services is not or are not in
fact sold, hired or otherwise provided,;

15



(u)

v)

(W)

)

v)
2

(b) by way of security for the performance of a contract or by way of
security in respect of loss that may result from the non
performance of the contract;

(© without prejudice to paragraph (b), by way of security for the
delivery of or return of any property whether in a particular state of
repair or otherwise; and

(d) in such other circumstances as may be specified by the State Bank
in regulations made by it;

“depositor” means a person who is entitled to repayment of a deposit,
whether made by him or any other person;

"director, in relation to a bank, includes - (a) the chief executive, and any
person by whatever name called, carrying out or empowered to carry out
substantially the functions in relation to the direction of such bank as
those carried out by a director of a company incorporated under the
Companies Ordinance, 1984 and (b) a person [who exercises control or]
in accordance with whose directions or instructions (not being advice
given in a professiona capacity by an engineer, valuer, accountant, lawyer
and any other person whose profession gives authority to a statement
made by him in a professional capacity) the directors of that company are
accustomed to act.”

“document” includes —

@ any matter or information expressed or described on any substance
or materiad by means of letters, figures, marks or another
representation in electronic or any other form; and

(b) any visua recording (whether of still or moving images), any
sound recording, or any electronic, magnetic, mechanical or other
recording whatsoever, and howsoever made;

“domestic bank” means any body corporate or company incorporated

under the Companies Ordinance, 1984, that is licensed under Section 14 to

carry on banking business,

“enterprise” means any company, firm, partnership or body corporate;

“family member”, in relation to an individual, means -

@ the spouse, father, mother, brother or sister of the individual,

16



(20)

(b)
(©

(za)

()

(i)
(iii)

(iv)

v)

(Vi)

(vi)

the father, mother, brother or sister of the spouse of the individual;
and

any lineal ascendant or descendant of the individual or spouse of
the individual,

“finance” includes ?

an accommodation or facility provided on the basis of participation
in profit and loss, mark-up or mark-down in price, hire-purchase,
equity support, lease, rent-sharing, licensing charge or fee of any
kind, purchase and sale of any property including commodities,
patents, designs, trade marks and copy-rights, bills of exchange,
promissory notes or other instruments with or without buy-back
arrangement by a seller, participation term certificate, musharika,
morabaha, musawama, istisnah or modaraba certificate, term
finance certificate;

facility of credit or charge cards;

facility of guarantees, indemnities, letters of credit or any other
financia engagement which a financia institution may give, issue
or undertake on behalf of a customer, with a corresponding
obligation by the customer to the financial institution;

a loan, advance, cash credit, overdraft, packing credit, a bill
discounted and purchased or any other financial accommodation
provided by afinancia institution to a customer;

any amount due from a customer to a financial institution under a
decree passed by a Civil Court or an award given by an arbitrator;
any amount due from a customer to a financia institution which is
the subject matter of any pending suit, appeal or revision before
any Court;

any other facility availed by a customer from a financial
institution.

foreign bank” means a body incorporated outside Pakistan which is

licensed under Section 14 to carry on banking business through a branch

in Pakistan ;

(zc)  “function” includes power and duty;

(zd)  “holding company” has the same meaning as in Section 3 of the
Companies Ordinance, 1984;

(ze) “individual” means a natural person;

(zf)  “liabilities” includes debts, duties and obligations of every kind,

whether present or future or whether vested or contingent;

17



(z9)

(zh)

()
@
(b)
(©)
(@)

(%)

()

(zm)

“liquid assets’ means assets which are readily convertible into cash
and includes-

(@  cash;

(b) gold and bullion

(© balances with banks;

(d) money at call in Pakistan;

(e treasury bills and securities issued and guaranteed by the
Federal Government;

) certificates of investment or securities of institutions that
meet the credit quality specified by the State Bank; and

(9) such other assets or class or categories of assets as may be
specified in regulations made by the State Bank from time
to time;

“manager”, in relation to an ingtitution, means an officer of the

institution by whatever name called, responsible for an office of

the institution, or for a department or division of such ingtitution;

“officer”, in relationto a bank, includes-

the chief executive of the bank or his deputies,

the company secretary of the bank; and

such other individual performing executive functions at the bank;

“permissible activity” means any activity that is specified in
Schedule;

“person” means an individual, corporation, statutory body, local
authority, society, trade union, co-operative society, partnership
and any other body, organization, association or group of persons,
whether incorporated or unincorporated;

“premises’ includes any place, land, building, structure or
equipment;

“principal place of business’ of a body corporate means the

corporate headquarters or principal place of management of the
body corporate;

18



(zn)  “prescribed’, where no mode is mentioned, means prescribed by
order in the Gazette or by rules or regulations under this Act.

(z0) “Registrar” has the same meaning as in the Companies Ordinance ,
1984;

(z0) “regulations’ means any regulations, guidelines and instructions
issued by the State Bank from time to time under this Act;

(zq) “share” means share in the share capital of a company and
includes stock except where a distinction between stock and share
is otherwise expressed or implied;

(zr)  “specified”, where no mode is mentioned, means specified from
time to time in writing, and a power to specify includes the power
to specify differently for different persons or different classes,
categories or descriptions of persons;

(z9) “State Bank” means State Bank of Pakistan established under the
State Bank of Pakistan Act, 1956;

(zt) “subsidiary” has the same meaning as in the Companies
Ordinance, 1984; and

(zu) “substantial interest” in a company or an undertaking shall be
deemed to be possessed by a person if he or any of his family
members is the owner, director or officer of or has control over the
company or the undertaking or if he or any of his family members
hold shares carrying not less that twenty per centum of the voting
sharesin such company .

(20  Any reference in this Act to “this Act”” shall, unless otherwise expressly
stated, be deemed to include a reference to any subsidiary legidation, rules, orders and
regulations.

3 Where any word or expression is defined in this Act, the definition shall
extend to all grammatical variations and cognate expressions of the word or expression so
defined.

3. Application of Companies Ordinance, 1984.
Where abank isacompany or corporation to which all or any of the provisions of
the Companies Ordinance, 1984 apply, such provisions shal be in addition to the

provisions of this Act and not in derogation thereof, but where there is any conflict or
inconsistency between the provisions of the Companies Ordinance, 1984 and this Act in
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their respective application to the abovementioned bank, the provisions of this Act shall
prevail.

4, General powers, functions and duties of State Bank.

1) The State Bank shall have the powers, functions and duties conferred on it
by this Act.

2 The State Bank shall have all such powers as may be necessary for or in
connection with, or reasonably incidental to, the performance of its functions under this
Act including in relation to the maintenance of safety and soundness of the banking and
financial system in Pakistan.

(3) Where the State Bank is satisfied that—
(@) in the public interest; or

(b) to prevent the affairs of any bank being conducted in a manner detrimental to the
interests of the depositors or in a manner prejudicial to the interests of the bank; or

(c) to secure the proper management of any bank generally;

it is necessary to issue directions to banks generaly or to any bank particular, it may,
from time to time, issue such directions as it deems fit, and the banks or the bank
concerned, as the case may be, shall be bound to comply with such directions.

(4) State Bank may, from time to time issue direction, guidelines and instructions with
respect to activities and operations of banks and the institutions under its regulatory
control as may be deemed necessary by it for carrying out purposes and provisions of this
Act or anything ancillary to it..

(5) The State Bank may, on representation made to it or on its own motion, modify or
cancel any direction issued under sub-section(4), and in so modifying or canceling any
direction may impose such conditions as it thinks fit, subject to which the modification or
cancellation shall have effect.

5. This Act to override constituent documents, memorandum, articles
etc.

(@D} Unless otherwise expressly provided in this Act,-

@ the provisions of this Act shall have effect notwithstanding anything to the
contrary contained in the constituent documents, memorandum or articles

of a bank or in any agreement executed by it, or in any resolution passed
in general meeting or by its board of directors, whether the same be
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registered, executed or passed, as the case may be, before or after the
commencement of this Act; and

(b) any provision contained in the constituent documents, memorandum,
articles, agreement or resolution aforesaid shall, to the extent to which it is
repugnant to the provisions of this Act, become or be void, as the case
may be.

6. Reports by State Bank to Federal Gover nment.
@ The State Bank shall submit an annual report to the Federal Government-

@ providing its assessment an the performance of the banking sector in the
economy including major trends and developments in the banking system
and providing an assessment of the significant risks that may arise in
relation to such trends and developments;

(b) identifying the strategy or strategies adopted by the State Bank in relation
to its management of the banking system, with particular reference to its
authority under of the State Bank of Pakistan Act, 1956; and

(© making its recommendations for the strengthening of the banking and
financial systemsin Pakistan.

7. Power of State Bank to specify form and manner of keeping or
maintaining books, accounts and records.

@ Where under any of the provisions of this Act or the State Bank of
Pakistan Act, 1956 any person is required, or power is given to the State Bank to require
any person, to keep or maintain any book, account or record, the State Bank may specify
the form and manner in which such book is to be kept or maintained.

2 The person referred to sub-section (1) shall take al reasonable
precautions, including such precautions as may be specified by the State Bank, to prevent
damage to, or destruction or falsification of, such book, account or record.

3 Where under any provisions of this Act or the State Bank of Pakistan Act,
1956, power is given to the State Bank to inspect and make copies or take extracts from
any book, account or record that is required under any of the provisions of this Act or the
State Bank of Pakistan, 1956 to be kept or maintained, the State Bank shall have access to
the book, account or record and may —

@ obtain clear reproduction in writing; or
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(b) copy or move it to a storage or recording device.

4 Where under any of the provisions of this Act or the State Bank of
Pakistan Act, 1956, power is given to the State Bank to alow the State Bank to require
the production of, take possession of, secure against interference or detain any book,
account or record, the State Bank may require the production of, take possession of,
secure against interference or detain, any storage or recording device in which the book,
account or record is stored or recorded.

(5) For the purposes of this section, the State Bank may require any person
involved in the compilation of the book, account or record, or in the storing or recording
of the book, account or record in a storage or recording device, to make a statement
providing an explanation of how to secure access to the book, account or record.

(6) For the purposes of this section, “book, account or record” include any
register, any record of information, accounts or accounting records and a document
howsoever compiled, recorded or stored.

8. Electronic filing of information, documents or returns.

@ The State Bank may provide a service for the electronic filing, lodging or
submission of information, documents or returns required by any of the provisions of this
Act or the State Bank of Pakistan Act, 1956 to be filed, lodged or submitted to the State
Bank.

2 A person who intends to use the service provided under sub-section (1)
shall become a subscriber to the service by paying a specified fee, if any, and by
complying with such terms and conditions as may be determined by the State Bank.

3 Any information, document or returns electronicaly filed, lodged or
submitted under this section shall be deemed to have satisfied the requirement for filing,
lodgment or submission if the book is communicated or transmitted to the State Bank in
such manner as may be specified by the State Bank.

4 The State Bank may specify the information, documents or returns that
may be electronically filed, lodged or submitted.

) Any information, document or return that is required to be stamped,
signed or sedled shall, if it is to be electronicaly filed, lodged or submitted, be certified
or authenticated in such manner as may be specified by the State Bank.

(6) Where any information, document or return is electronically filed or
lodged with or submitted to the State Bank, the State Bank or its authorized agents shall
not be liable for any loss or damage suffered by any person by reason of any error or
omission, of whatever nature or however arising, appearing in any information, document
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or return obtained by any person under the service referred to in sub-section (1) if such
error or omission was made in good faith and in the ordinary course of the discharge of
the duties of the State Bank or its authorized agents or occurred or arose as a result of any
defect or breakdown in the service or in the equipment used for the provision of the
service.

9. Amendment of Schedules.

The Federal Government shall, on the recommendation of the State Bank, from
time to time by order published in the Gazette, vary, delete, add to, substitute for, or
otherwise amend Schedule | and Schedule I1. Upon such publication, Schedule,
Schedule | and Schedule |1 as varied, deleted, added to, substituted for or otherwise
amended, shall come into full force and effect and shall be deemed to be an integral part
of this Act as from the date of such publication, or from such later date as may be
specified in the order.
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10.

@

PART Il

LICENSING OF BANKS

Prohibition to carry on banking business without license
No person shall carry on banking business in Pakistan, or purport to do so,

unless such person-

@

(b)

(©

2
@
(b)

(©

3)

isa company and holds a valid license issued under Section 14 to carry on
banking business,

is incorporated by a Federal Act and holds a valid license issued under
Section 14 to carry on banking business; and

is a body incorporated or established outside Pakistan and holds a valid
license issued under section 14 to carry on a banking business in Pakistan.

The provisions of sub-section (1) shall not apply to the following:
the State Bank;

micro finance institutions licensed under Micro finance Institutions
Ordinance, 2001 and any other enactment; and

any other persons, by virtue of their business or the nature of their
financial resources, who are exempt by regulations made by the State
Bank under this Act.

Exemptions granted to persons under paragraph (b) and paragraph (c) of

sub-section (2) may be revoked in whole or in part by the State Bank whenever any of the
aforementioned persons —

@

(b)

(©

(4)

has a membership exceeding such number of members as may be
prescribed by the State Bank; or

has total assets exceeding such other amount as may be prescribed by the
State Bank; or

is operating for the sole purpose of avoiding being licensed as a bank
under this Act or otherwise subject to the provisions of this Act.

The State Bank shall give written notice to any of the persons referred to

in paragraph (b) or paragraph (c) of sub-section (2) of its intention to revoke the
exemption and the person concerned shall within a period of seven business days from
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the date of receipt of the notice from the State Bank, make representations to the State
Bank as to why the revocation should not be made.

(5) The State Bank shall inform the Federal Government of any revocation
made under sub-section (4).

11. Provisionsin relation to banking licenses.

@ The State Bank shall have exclusive authority to issue and cancel banking
licenses.

2 A banking license issued under section 14 shall have effect on such date as
the State Bank may specify in the license.

3 The State Bank may issue alicense under section 14 subject to such
restrictions, including exclusions of one or more permissible activities specified in
Schedule 11, or such conditions, as it may consider appropriate.

4 Every bank shall comply with the conditions or restrictions specified in its
license.

) Except with the written permission of the State Bank, no bank shall carry
on any business-

@ that is excluded by its license or its constituent documents or
memorandum of association; and

(b) that is other than the permissible activities specified in Schedule I.

(6) Every bank shall conspicuously display a true copy of its license at every
place of its business in Pakistan.

12.  Application for a banking license.

Q) For the purposes of this Part, an “applicant” shall include an existing
company or a company yet to be incorporated for which a banking license is requested.

2 An applicant shall state in its application a statement detailing its short
term and long term business plans including the type of business that it seeks to engage
in

3 An application for a banking license shal be made in writing to the State
Bank in such brm and manner and shall be accompanied by such documentation and
such other information as may be specified in regulations made by the State Bank, and
the payment of a processing fee of such amount as may be specified by the State Bank.
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4 The State Bank may at any time after receiving an application for a
banking license and prior to the issue of alicense under this Act, conduct such inquiry or
investigations, as it may deem necessary to satisfy itself that none of the grounds in
section 14 for the rejection of an application applies, including —

@ on-site examination of the applicant;

(b) financial, criminal and professional background checks of the applicant,
sponsors who hold or would hold substantial interest in the applicant and
directors and officers of the applicant.

) For the purposes of paragraph (b) of sub-section (4), the persons referred
to there in shall provide an authorization sign by or on behalf of the persons, authorizing,
the State Bank to carry out financial, criminal and professional background checks
concerning them and permitting banks, the national and local tax collection and other
relevant law enforcement authorities, to provide such information to the State Bank as it

may require.

(6) The State Bank shall be authorized to carry out the background checks
referred to in sub-section (4)

) For the purposes of this section, the State Bank may require the applicant
to satisfy the State Bank on any matter relevant to application and in particular—

@ the acceptability and validity of the documents and any other information
submitted by the applicart;

(b) the financial history of the applicant;

(© based on the information furnished on behalf of an applicant, the ability of
the applicant to raise adequate capital; and

(d) the ability of the applicant to meet dl its obligations and other liabilities
incurred in the conduct of banking business in Pakistan and to observe the
provisions of this Act.

13. Requirement for supplemental information relating to an application
made under section 12.

@ At any time during the application process, the State Bank may, where the
State Bank considers it necessary, require the applicant to correct, complete or update
information provided the State Bank or to furnish to the State Bank such supplemental
information as may be specified by the State Bank.

2 In addition to the documents and information required under sub-section
(3) of section 12, an application for a banking license in Pakistan by a body incorporated
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established outside Pakistan which is licensed by the bank regulator of the country of its
principal place of business to carry on banking business in that country, shall be
accompanied by such other documents and information as may be specified by the State
Bank.

3 The matters specified in sub-section (1) or sub-section (2) may differ as
between applicants or different classes, categories or descriptions of applicants and may
be walved by the State Bank in individual cases where the State Bank considers it

appropriate.

(4) Whereany information or document that is required by the State Bank
under sub-section (3) of section 12, or sub-section (1) or sub-section (2), is not provided
by the applicant within the time specified by the State Bank, the application shall be
deemed to be withdrawn and shall not be further proceeded with, without prejudice to a
fresh application being made by the applicant.

14.  Approval or rejection of application.

(@) No license shall be deemed to be issued under this Act unless expressly
approved by the State Bank.

2 The State Bank shall reject an application for a banking license if it is
satisfied that any of the following circumstances apply:

(@  oneor more of the criteria specified in Section 39 are not or have not been
fulfilled or may not be or may not have been fulfilled, in respect of a
director, chief executive, manager or a person who holds five per centum
or more of the voting shares in an applicant;

(b) one or more of the requirements specified in section 12 or section 13 are
not or have not been fulfilled or may not be or may not have been
fulfilled;

(© any information contained in the application for a banking license or any
information submitted in connection therewith is found to be fase,
misleading or inaccurate;

(d) failure of the applicant or any of the persons referred to in paragraph (b)
of sub-section @) of section 12 to co-operate with the State Bank in
relation to an on-Site examination or an inquiry or investigation made
under section 12;

(e the State Bank has determined that there are indications that the applicant

would not comply with any of the requirements under this Act or any
other law in Pakistan;
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® the State Bank has determined that there are indicatiors that the influence
that would be exercised on the applicant by any person who has a
substantial interest in the applicant would threaten the sound and prudent
management of the applicant upon it being issued a banking license;

(9) the internal control and risk management procedures of the applicant
would be inadequate;

(h) the business plan and financial projections for the applicant are
inadequate;

() the applicant would be connected to a group of persons where the State
Bank has determined that such connection would threaten the sound and
prudent management of the applicant or hinder the State Bank in the
discharge of its regulatory and supervisory responsibilities;

()] any other requirement under this Act for the issue of a banking license has
not been complied with; or

(k) the State Bank has determined that current domestic economic or financial
conditions in Pakistan warrant the rejection of application for a banking
license.

4 3 The State Bank shall as soon as is reasonably practicable,
notify the applicant in writing of its decision whether to issue or refuse a banking license

15. Power toimpose new restrictionsor conditions and to vary or revoke
restrictionsor conditionsimposed on license.
The State Bank may at any time impose new restrictions or conditions on a

license issued under section 14, or vary or revoke any restriction or condition imposed on
such license,

16.  Cancellation of license.

@ A banking license shall be cancelled by the State Bank if:

@ the license was issued based on information in support of application that
was found to be fase and misleading subsequent to the issue of the

license;

(b) the bank has been liquidated and the State Bank has determined that al its
obligations have been discharged,;
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(© al of the assets and liabilities deriving from the banking business of a
bank have been vested in another bank;

(d) a bank requests for its liquidation and where the State Bank is satisfied
that al the deposit liabilities and liabilities imposed under this Act have
been duly met; and

(e the license of the principal place of business of a foreign bank has been
cancelled by the bank regulator of the country of its principa place of
business.

2 Where a banking license has been cancelled under subsection (1), the State
Bank shall, as soon as possible-

@ remove the name of the bank from the register of banks, and

(b) publish a notice of the cancellation in the Gazette and in at least two major
newspapers circulating in Pakistan.

3 A banking license may be cancelled by the State Bank if the bank has
failled to commence banking business within six months of the issue of the license or has
failed to continue its business for any period exceeding six months.

4 Before abanking license is cancelled under sub-section (3), a notice of the
proposed cancellation shall be served by the State Bank on the bank concerned specifying
the reasons for the proposed cancellation and inviting the bank to a hearing on a date
specified in the notice.

(5) After considering any representations made under sub-section (4), the
State Bank may cancel the license or alow an extension of time for the bank to
commence banking business.

17. Publication of list of banks.

@ The State Bank shall cause to be published in the Gazette not later than the
31% March in each year alist, in such form as may be determined by the State Bank, of
al banks.

2 If any license is issued at any interval between one publication and the

next following publication under sub-section (1), the State Bank shall cause to be
published in the Gazette a notice thereof as soonas may be practicable.
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18. Annual license fees.

1) Every bank shall pay to the State Bank an annual license fee as may be
prescribed by the State Bank by order published in the Gazette..

2 For the purposes of subsection (1), the license fees prescribed by the State

Bank may differ between different banks based on the class, category, nature, size and
location of the branches of the banks.
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PART I
BUSINESS OF BANKS
19. Forms of business which banks may engage in.

@ In addition to banking business, a bank may engage in one or more of the
permissible activities specified in ScheduleI.

2 No bank shall carry on any business other than banking business and the
permissible activities specified in Schedule |, subject to the provisions of its
memorandum of association or its articles of association and subject to the conditions and
restrictions imposed on its license or imposed by or under this Act.

20. Prohibition of the words “bank”, “banking”, “banker”, *lslamic
bank”, or any of their derivatives.

@ No person, not being a bank, shall assume or use the words “bank”,
“banker”, “banking”, “lslamic bank”, as the case may be, or any derivatives of these
words in any language, or any other words in any language capable of being construed as
indicating carrying on of such business, in relation to the business or any part of the
business carried on by such person, or make representation to such effect in any hill,
letter, notice, advertisement, or in any other manner whatsoever.

2 Sub-section (1) shall not apply to the following:

@ an association of banks formed for the protection of their mutual interests
and duly recognized by the State Bank;

(b) asubsidiary of abank formed for one or more of the purposes specified in
section 60 whose name suggests that it is a subsidiary of that bank ;

(© an institution with respect to which such usage is established or
recognized by law or international agreement;

(d) any other person as may be authorized in writing by the State Bank subject
to such terms and conditions specified by the State Bank.

3 No bank shall carry on banking business in Pakistan unless it uses as part
of its name at leas one of the words referred to in sub-section (1):

Provided that a foreign bank and each of its branches that does not have
any of the words referred to in sub-section (1) in any language in its name
may carry on banking business in Pakistan notwithstanding the omission
of these words in its name.
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4 A bank that uses or assumes the words “Idamic” or “lIdamic bank”, or
any derivatives of these words in any language, or holds itself out as to carry on banking
business in conformity with the principles of Shariah, shall fully comply with the
provisions of Part 1V.

©®) Any bank that seeks to change its name shall obtain the prior written
approval of the State Bank.

21.  Changesin memorandum and articles of banks.

Every domestic bank shall, prior to making any amendment or ateration to its
memorandum or articles of association, furnish to the State Bank particulars in writing of
such proposed amendment or ateration for the approval of the State Bank.

22. Restrictionson carrying on of trade

@ Except as may be specifically authorized by the State Bank or as provided
under sub-section (2), no bank shall engage, whether on its own account or on a
commission basis, and whether alone or with others, in wholesale or retail trade,
including export and import trade, except in connection with the realization of security
givento it or held by it for the purpose of carrying on its banking business.

2 The provisions of sub-section (1) shall not apply to the following:

@ the purchase or sale of gold or foreign currency by any bank; or

(b) where the carrying on of trade by the bank, including export and import

trade, isin the course of its business that isin conformity with Shariah and

that complies with the provisions of Part 1V.

3 A bank that carries on a trade under subsection (2), shall comply with any
requirements or criteriaas may be specified in the regulations made by the State Bank.

23.  Advertisement for deposits.
@ No person, other than a bank and the persons specified in sub-section (2),
shall issue or publish or otherwise facilitate any person to issue or publish an

advertisement containing —

@ an invitation to make a deposit or enter into or offer to enter into any
agreement to make a deposit; or

(b) information which is intended or might reasonably be presumed to
be intended to lead directly or indirectly to the making of a deposit.
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2
@

(b)

(©

(d)
3

The provisions of sub-section (1) shall not apply to the following persons:

a corporation or authority established by the Federa Government that is
allowed to solicit or invite deposits;

a person duly authorized by the Securities and Exchange Commission of
Pakistan under any law, to solicit or invite deposits in ordinary course of
business,

any person who publishes for or on behalf of abank; and

any other person as may be authorized by the State Bank.

For the purposes of this section, “advertisement” means the disseminating

or conveying of information, invitation or solicitation by any means or in any form,
including by mears of —

(@
(b)
(©
(d)
(€
(f)
)
(h)
(4)

publication in a newspaper, magazine, journa or other periodical;
display of posters or notices,

circulars, handbills, brochures, pamphlets, books or other documents;
letters addressed to individuals or bodies;

photographs or cinematograph films;

sound broadcasting;

television or other electronic medium or means; and

the internet.

For the purposes of this section, “deposits’ shall be deemed to include

money called, invited or collected for the purpose, or declared object, of investment or
borrowing in any business carried on, or proposed to be carried on, by the person by
whom, or on whose behalf, such money is called, invited, collected or received
irrespective of the nature of the relationship, arrangement or terms offered or provided by
such person making the investment, deposit or payment on the understanding on which
the money is so invited, called, collected or received.

Q)

The State Bank may specify the manner, standards and conduct required

of banks or any person authorized by it under sub-section (2) in their issue or publication
of advertisements for deposits through regulations made by the State Bank.
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24,

D)

Unsolicited calls

No person shal, without the written consent of the State Bank, make an

unsolicited call to -

@
(b)

2

solicit or procure the making of a deposit; or

enter into or offer to enter into any agreement with a view to the
acceptance of a deposit,

from any person in Pakistan or outside Pakistan.

The State Bank’s consent under sub-section (1) may be given to such

persons, or such classes or categories or description of persons and be nade subject to
such terms and conditions, including a condition requiring the disclosure of such
information to the persons on whom unsolicited calls are made, as may be set out in the

consent.

3

In this section, “unsolicited calls’ means a personal visit, or oral or other

communication made without express invitation.

25. Fraudulent inducement in relation to deposits

No person shal -

@ make, publish, or facilitate the making or publication of a statement,
promise, or forecast which in relation to deposits he knows to be
misleading, false or deceptive;

(b) dishonestly conceal any material fact; or

(© recklessly make or publish (dishonestly or otherwise), or recklessly
facilitate the making or publication (dishonestly or otherwise) of a
statement, promise or forecast which is misleading, false or deceptive,

26.  Co-operation and co-ordination between State Bank and Securities

and Exchange Commission of Pakistan

Where certain activities or business of a bank relatesto areas that are regulated by
the Securities and Exchange Commission of Pakistan under any law or where an issue
arises in relation to the merger, reconstruction or amalgamation of an entity that is
regulated by the Securities and Exchange Commission of Pakistan with a bank, there
shall be established between the State Bank and the Securities Commission of Pakistan

Exchange-

@

an effective framework for co-operation; and



(b) co-ordination mechanisms to facilitate the exchange of information and
cross- market surveillance,

in order to promote confidence in the financial system and the confident and informed
participation of all relevant participants in the financial system.
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PART IV

PROVISIONSIN RELATION TO BANKS CARRYING ON BUSINESSBASED
ON SHARIAH PRINCIPLES

27. Requirements for carrying on business that conforms to Shariah
principles.

(@) Subject to provisions of this Act, a bank may carry on shariah compliant
business in the following ways :

@ through the establishment of a branch; or
(b) through the establishment of a subsidiary; or

(© where its entire business and operations do not involve any element which
is not approved by Shariah

(20 A bank which carries on business in any of the ways described in sub-
section (1) shall -

@ comply with al Shariah regulatory standards and requirements as may be
specified in the regulations made by the State Bank;

(b) appoint a Shariah advisor who meets at all times the fit and proper criteria
specified in Schedule 1;

(© comply with any other requirementsas may be specified in the regulations
made by the State Bank.

3 The State Bark may specify in the regulations such requirements and
standards that are applicable to a branch or subsidiary referred to in paragraph (b) and
paragraph (c) which proposes to convert its entire business and operations to be in
conformity with Shariah principles.

28. Report of Shariah adviser etc.

@ Where a Shariah adviser is appointed by a bank, a report by the Shariah
adviser shall accompany the annual audited financial statements of the bank.

2 The State Bank may specify in the regulations made by it the format and
content to be provided in areport referred to in sub-section (1).
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29. Shariah Board

1) The Centra Board of Directors (hereinafter referred to as “Central
Board”) established under section 9 of the State Bank of Pakistan Act, 1956 may
establish a Shariah Board to enable the State Bank to seek views on Shariah matters
relating to any business which is based on Shariah principles and is supervised and
regulated by the State Bank.

2 The Shariah Board shall consist of such members as may be appointed by
the Central Board from amongst persorns who have knowledge or experience, or both, in
the Shariah and banking, finance, law or other related discipline.

3 The members of the Shariah Board shall have such functions as may be
determined by the Central Board and shall determine its own procedures.

4 The members of the Shariah Board shall be paid such remuneration or
allowance as may be determined by the Central Board from the funds of the State Bank.

) Unless the State Bank otherwise approves in writing, no member of the
Shariah Board shall become a Shariah adviser referred to in subsection (2) of section 26,
or assume any position or office to such effect for, or occupy any office or employment,
whether remunerated or not with, any bank.

(6) The State Bank nay establish a secretariat as it considers necessary to
assist the Shariah Board in the performance of the functions of the Shariah Board and
appoint any of the officers of the State Bank or any other person to be a member of the
secretariat.

(7)  Any request for consultation or advice of the Shariah Board shall be
submitted to the secretariat referred to in sub-section (6).

(8 Where the opinion given by Shariah Advisor of a bank is different from
the opinion given by Shariah Board, the determinationof State Bank shall be final and al
banks shall be bound to comply it

(10)  Any directive, notice, circular or regulation or any act or thing done by the
State Bank in relation to banking business which is based on Shariah before the coming
into force of this Act is deemed to have been validly issued or done under this Act.
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30. Relationship between a bank and its customers in relation to
transactions or arrangements that are in conformity with Shariah principles.

@ Notwithstanding the usage of the words “banker”, “customer”, “creditor”
or “debtor”, in respect of any transaction or arrangement that is entered into by any bank
referred to in sub-section (1) of section 27 with its customers, the relationship between
such bank and its customers in respect of such transaction a arrangements shall be
determined in accordance with the contractual terms governing such transactions or
arrangements and any regulations made by the State Bank.

2 For the purposes of sub-section (1), the State Bank may specify in the
regulations made by it-

@ any model agreement or documentation relating to any type of transaction
or arrangement s referred to in subsection (1);

(b) the duties and responsibility of the bank referred to in subsection (1) in
such type of transaction or arrangements; and

(© any other matter as may be deemed appropriate to giving full effect to the
principles of Shariah in relation to such type of transactions or
arrangements.

3 The State Bank may prescribe by order published in the Gazzete the
prohibited type of activities or businesses which are applicable to the operations or
business of abank referred to in sub-section (1) of section 27 and the bank shall not carry
on such type of activities or businesses .

3L Publication of a list of banks which carry on business in any of the
ways described in subsection (1) of section 27.

The State Bank shall cause to be published in the Gazette not later than the 31%
March in each year, alist of all banks which have been authorized to carry on businessin
any of the ways described in subsection (1) of section 27.

32. Tax neutrality of transactions or arrangements which conform to the
principles of Shariah.

Notwithstanding the provisions of any law relating to inland revenue or income
tax, the Federa Government may, on the recommendation of the State Bank, prescribe
such rules in respect of transactions or arrangements entered into between a bank referred
to in sub-section (1) of section 26 and its customers that do not involve any element that
is not approved by Shariah and which complies with the provisions of this Part, for the
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purposes of ensuring tax neutrality of such transactions or arrangements and any relevant
persons involved in such transactions or arrangements.
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PART V
OWNERSHIP, CONTROL AND MANAGEMENT OF BANKS

33. Prior approval of State Bank for acquisition of substantial interest in
a bank.

(1) A bank shall obtain the prior approval of the State Bank —

@ for it to acquire the business or a substantial part of the business of another
bank or to sdll all or a substantial part of its own business;

(b) for its amalgamation, consolidation or merger with another bank; and

(© for it to enter into any agreement with another company to carry on for
common account any permissible activities specified in Schedule I.

2 An application for gpprova under sub-section (1) shall be accompanied by -

@ a statement of the nature of the transaction and its principal effects on the
business of the bank making the application;

(b) a copy of the proposed agreement or undertaking, if any, governing the
transaction; and

(© such other information and documents as may be specified by the State
Bank.

3 An application made under sub-section (1) shall not be approved if the State
Bank determines that such transaction would not be in the interest of promoting a safe,
sound and stable banking system in Pakistan, or would threaten the safety or soundness of
the bank or banks concerned, or would hinder the State Bank in the performance of its
functions and duties.

34. Prior approval of State Bank for acquisition of qualifying holdings in
a domestic bank.

@ No person shall, alone or in concert with one or more persons, without the
prior approval of the State Bank, enter into any agreement or arrangement to acquire
qualifying holdings in a domestic bank.

2 A person to whom sub-section (1) applies shell —

@ submit to the State Bank a written application accompanied by any other
supporting documents as may be specified by the State Bank; and
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(b) in the case of an individual, submit to the State Bank an authorization
signed by the individua permitting the State Bank to carry out financial,
criminal and professional background checks concerning him and
permitting banks, the national and local tax collection and other relevant
law enforcement authorities, to provide such information to the State Bank
asthe it may require.

3 The State Bank shall be authorized to carry out the background checks
referred to in sub-section (2) and may require any additional documents or information in
relation to an application made under sub-section (1).

4 The State Bank shall not grant an approval to an application made under
sub-section (1) or sub-section (6) if it determines that one or more of the following
circumstances apply:

@ the applicant, being an individual, is not a fit and proper person in
accordance with Section 39;

(b) the applicant, being a body corporate, has one or more directors or
managers who are not fit and proper persons in accordance with Section
39,

(© facts are known to the State Bank to indicate that the person making the
acquisition would exercise influence on the bank that would threaten the
sound and prudent management of the bank; or

(d) the acquisition would contravene any other provisions of this Act or
regulations made there under.

) The State Bank shall have sole discretion to approve or reect any
application made under sub-section (2) or sub-section (6).

(6) No person who has obtained an approval of the State Bank under sub-
section (1) shall enter into any subsequent agreement or arrangement to acquire any more
voting shares in the domestic bank, regardless of the percentage of the shares of the bank
represented by such subsequent acquisition, without applying for prior approval of the
State Bank.

(7)  An application made under sub-section (6) shall be subject to the
requirements specified under sub-section (2) and sub-section (3).

(8 Any person disposing qualifying holdings in a domestic bank shall inform
the State Bank of the disposal in writing not less than two weeks before the date of such
disposal or such ather period as may be specified by the State Bank in regulations made
by it.
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9 A domestic bank shall not enter in its shareholders' register, the name of a
person who makes an acquisition in contravention of this section or any regulations made
by the State Bank under section 36.

(10)  Where it comes to the knowledge of a domestic bank that any agreement
or arrangement referred to in sub-section (1) or has been effected in respect of the
domestic bank, the domestic bank shall promptly inform the State Bank in a report setting
out al relevant details and particulars which are within its knowledge.

(11) Every domestic bank shall, in addition to a report made under sub-section
(10), submit an annual report to the State Bank of the names and addresses of
shareholders having qualifying holdings in the domestic bank and the number of voting
shares such shareholders hold in the domestic bank.

(12) For the purposes of this section, section 34 and section 35 -

@ “qualifying holdings’” means five per centum or more of the voting shares
of acompany; and

(b) “acting in concert” means acting pursuant to an agreement, arrangement or
understanding, whether formal or informal, to actively co-operate in
holding voting shares of a company.

(13) For the purposes of this section, the following persons shall be deemed to
be persons acting in concert -

@ an individua and his family members;

(b) acompany and its associated companies or associated undertakings and
subsidiaries; and

(© a cooperative society and its subsidiaries, and associated companies and
associated undertakings of such subsidiaries.

35. Dis-application.
@ The provisions of section 33 and section 34 shall not apply to-
@ the voting shares of a domestic bank acquired by another bank —
() in lieu of repayment of credit granted by that bank; or
(i) under an underwriting arrangement, in which case that other bank

shall dispose of such voting shares within such period as the State
Bank may specify in regulations made by it; and
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(b) Voting shares of a domestic bank held by another bank as an agent or
custodian.

2 A bank which has acquired voting shares of a domestic bank under
paragraph (@) of sub-section (1) shall inform the State Bank upon its acquisition of such
voting shares within such time or in such manner as may be specified by the State Bank
in regulations made by it.

36. Regulations on maximum permissible holdings in domestic banks.

@ The State Bank may make regulations specifying the maximum
percentage of the voting shares of a domestic bank that may be held by any person.

2 The State Bank may specify maximum percentages under sub-section (1)
with respect to any class of companies, incorporated bodies, or individuals.

3 For the purposes of sub-section (1) and sub-section (2), in computing the
holding of a person, the following shall be deemed to be the holding of such person and
added to his own holding:-

@ where a person is an individual, the holding of his family members,

(b) where a person is a company, the holding of its associated companies, its
associated undertakings and subsidiaries; and

(4) No person shall hold voting shares of a domestic bank in excess of the
maximum permissible holding as may be specified in regulations made under sub-section

D).

37. Power of State Bank in respect of contravention of section 33, section
34 and section 35 and any regulations madethere-under.

(@D} Where the State Bank is satisfied that any person has contravened the
provisions of section 33, section 34, section 36, and any regulations made there under
(hereinafter referred to as a“ defaulting person”), the State Bank may make a preliminary
order in writing (hereinafter referred to as an “order”) imposing one or more of the
following:

@ in respect of any voting shares which are the subject of the contravention,-
() prohibit the transfer of, or the carrying out of the agreement or
arrangement to transfer, such shares, or, in the case of un-issued

shares, prohibit the transfer of, or the carrying out of the agreement
or arrangement to transfer, the right to be issued with them,
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(i) prohibit the exercise of any voting rightsin respect of such shares,

(i) prohibit the issue of further shares or pursuant any offer made to
their holder; or

(iv)  exceptin aliquidation, prohibit the payment of any sums due from
the domestic bank on such shares, whether in respect of capital or
otherwise; or

(b) in respect of the defaulting person, direct such person to sell or otherwise
dispose of the voting shares which are the subject of the contravention,
failing which the State Bank shall authorize the sale of such shares by
public auction.

2 An order made under sub-section (1) shall be served on the defaulting
person as soon as practicable, and may be publicized in such manner as the State Bank
deems fit.

3 Any defaulting person against whom an order has been made under sub-
section (1) may, within fourteen days of the service of the order on the defaulting person,
make representations in writing to the State Bank applying for a revocation of the order
on the ground that he had not contravened the provisions in relation to which the order
has been made, or for a modification of the order on the ground that it would be just and
proper to modify it for reasons to be specified in the representations.

4 The State Bank may, after considering the representations made under
sub-section (3), either confirm the order, or revoke it, or vary it in such manner as it
deems fit.

) The State Bank may give directions to the directors or officers of a
domestic bank as may be necessary to give effect to any order made under sub-section
(2), or as may be incidental, ancillary or consequential to such order.

38. Board of Directors and Audit Committee.

1) Every domestic bank shall have a Board of Directors consisting of not less
than seven members who shall be elected by the general meeting of the shareholders of
the domestic bank.

2 A meeting of the Board of Directors of a domestic bank shall not be duly
constituted although the number of directors required to constitute the quorum at such
meeting is present, unless more than one half of the number of directors present at such
meeting are directors who are norexecutive directors.

3 The responsibilities of the Board of Directors shall include the overseeing
of the management of the affairs of the bank, and without prejudice to the generality of



the foregoing, shall include-

@

(b)

(©)

(d)

()

(4)

adopting and reviewing a comprehensive risk management process that
identifies, measures, monitors and controls materia risks inherent in its
business;

establishing and reviewing the system and procedures of control and risk
management that are adequate for the nature and scale of the business of
the bark;

adopting policies for clear organizational arrangements for delegating
authority and responsibility;

adopting adequate internal practices and procedures that promote ethical
and professiona standards in the bank including “know your customer”
procedures; and

adopting and reviewing the system of interna controls to ensure that the
business of the bank is conducted in a prudent manner in accordance with
policies and strategies established by it.

The Board of Directors of a domestic bank shal set up an Audit Committee

which consist of amajority of non-executive independent directors.

Q)
@

(b)

(©

(6)

The Audit Committee shall have oversight over-

the establishment of appropriate procedures and controls for the bank and
compliance with suchprocedures;

the establishment of monitoring mechanisms in respect of compliance with
the laws and regulations applicable to the bank; and

deliver opinions on any matters as may be required by the Board of Directors
relating to audit of the bank.

The Board of Directors shall without delay, cause a copy of the report

made by the Audit Committee to be submitted to the State Bank of any irregularities or
non-compliance with any of its policies, practices and procedures or any provisions of
this Act or regulations made there under.

39. FIT AND PROPER CRITERIA

1.

Every person who is, or is to be a director or manager of, or a person who

holds five percent or more voting shares in, a bank shall be afit and proper person to hold
the particular position which he holds or is to hold.
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2.

In determining whether a person is a fit and proper person to hold any

particular position, regard shall be made to his probity, to his competence, and soundness
of judgment for fulfilling the responsibilities of that position, to the diligence in which he
is fulfilling or likely to fulfill those responsibilities and to whether the interests of
depositors or potential depositors are likely to be in any way threatened by his holding

the position.

3.

Without prejudice to the generality of the foregoing provisions, regard

may be had to the previous conduct and activities in business or financial matters of the
person in question, and in particular, whether the person

@

(b)
(©)

(d)

C)

(f)

()

(h)

4.

possesses relevant academic or professional qualifications or effective
experience of the person in banking, finance, business or administration or
any other relevant discipline;

has committed any offence involving fraud, deceit, dishonesty or violence;
is or has been subject to any investigation or inquiry by any regulatory or
supervisory authority, professional body or other body established by law
in Pakistan or abroad by reason of any activity which involves fraud,
deceit, dishonesty or any other improper conduct;

has been convicted by any court in Pakistan or abroad in respect of acrime
committed in connection with financial management;

is an undischarged bankrupt or has been declared a bankrupt in Pakistan or
abroad;

has failed to satisfy any judgment or order of any court in Pakistan or
abroad, or to repay a debt;

is of unsound mind or is otherwise incapable of discharging his duties; or
has been removed or suspended by an order of aregulatory or supervisory
authority from serving as a director or officer in any financial institution or
corporate body in Pakistan or abroad.

Without prejudice to section 42, every person who is or is to be a director

of a bank shall, in addition to the criteria specified in Clause 1, Clause 2 and Clause 3,
fulfill the following-

@
(b)

shall not be adirector of another bank in Pakistan;

except as may be otherwise authorized by the State Bank, shal not
subscribe to more than 5 percent of the total paid up capita of a bank; and
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(©)

5.

not more than a quarter of the number of proposed directors of a bank
shal be from the same family as the term “family member” is defined in
sub-section (1) of section 2.

Except as may be otherwise authorized in writing by the State Bank, every

person who is or is to be appointed as a Shariah Advisor of bank under section 28 shall,
in addition to the criteria specified in Clause 1, Clause 2 and Clause 3, fulfill the

following:

(b)

(©

(d)

(& possess

() any recognized Waffagul Madaris (Darse-e-Nizami) with a
minimum of Second Class Bachelor Degree in Economics; or

(i) any recognized Waffagul Madaris (Darse-e-Nizami) with
Takhassus Fil Figh and sufficient understanding of banking and
finance; or

(i)  apost graduate degree in Islamic Jurisprudence/Usooluddin, from
any recognized university and experience in banking and finance;

possess at least 3 years of experience in giving Shariah rulings or at least 5
years of experience in research and development in Islamic banking and
finance and a reasonable knowledge of Arabic and English languages;

has not been debarred for giving religious rulings by any religious body;
and

is not a Shariah advisor of any other bank except if the Shariah advisor is
nominated by the State Bank to be appointed to the Shariah Board of the
State Bank.
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40.  Appointment, election and nomination of directors of domestic banks.

D

No person shall be appointed, elected or nominated as a director of a

domestic bank unless such person has obtained the prior approval of the State Bank to
hold such office.

@)

For the purposes of this section, a person shall not be considered as a fit

and proper person if such person does not meet the fit and proper criteria specified in
Section 39 and any other requirements or criteria specified by the State Bank in
regulation made by it.

€
by-

@

(b)

(©

(d)

(€

(4)

An application for approval under sub-section (1) shall be accompanied

a resume showing the name, address, occupation, and professional
qualifications and experience of the proposed director;

a list describing each of his substantia interests in the bank and in other
enterprises, and each of his family member’s substantial interest in the
bank and in other enterprises,

a statement describing each of his positions as a director or officer of other
enterprises, and each of his family member’s positions as director or
officer of other enterprises;

an affidavit signed by him which —

) certifies that he is not prevented by any provision of law from
holding the office to which he is to be nominated, appointed or
elected; and

(i) states that he is a fit and proper person to hold such office in
accordance with sub-section (2); and

an authorization signed by him permitting the State Bank to carry out
financial, criminal and professional background checks concerning him
and permitting financial ingtitutions, and the national and local tax
collection and law enforcement authorities, to provide such information to
the State Bank as the State Bank may require.

The State Bank shall be authorized to carry out the background checks

referred to in paragraph (e) of subsection (3).

Q)

Where any law, other than this Act, provides for the appointment, election or

nomination of a person to the office of director of a domestic bank by virtue of another
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office the person holds, the preceding provisions of this section shal not apply to such
appointment, election or nomination.

(6) A director who has obtained the approva of the State Bank under sub-
section (1) who subsequently becomes aware that he does not meet the fit and proper criteria
in accordance with sub-section (2) shal immediately inform the State Bank.

) Where a director of a domestic bank is removed under section 43, the State
Bank may require such domestic bank to call a general meeting of the shareholders of the
bank within such time as may be specified by the State Bank, to el ect in accordance with the
voting rights a new director, and the domestic band shall comply with such requirement.

(8 Every director elected under sub-section (7) shal hold office until the date to
which his predecessor would have held office as if the eection had not been held.

41.  Appointment of chief executive of a bank.

@ No person shall be appointed as a chief executive of a bank unless such
person is a fit and proper person and has the prior approval of the State Bank to hold the
office of the chief executive.

2 For the purposes of this section, a person shall not be considered as a fit and
proper person if such person doest not meet the fit and proper criteria specified in Section 39
and any other requirement or criteria specified by the State Bank in regulations made by it.

3 An application for gpproval under sub-section (1) shal be accompanied by-

@ a resume showing the name, address, occupation, and professiona
qualifications and experience of the proposed chief executive;

(b) a list describing each of his substantia interests in the bank and in other
enterprises, and each of his family member’'s substantial interest in the
bank and in other enterprise;

(© a statement describing each of his positions as director or officer of other
enterprises, and each of his family member’s position as director or
officer of other enterprise;

(d) asworn statement signed by him which —

() certifies that he is not prevented by any provision of law from
holding the office to which heis to be appointed; and

(i) either states that he is a fit and proper person to hold such officein

accordance with the fit and proper criteria in accordance with sub-
section (2); and
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(e an authorization signed by him permitting the State Bank to carry out
financial, criminal and professional background checks concerning him
and permitting financial ingtitutions, ard the national and local tax
collection and law enforcement authorities, to provide such information to
the State Bank as the State Bank may require.

4 The State Bank shall be authorized to carry out the background checks
referred to in paragraph (e) of subsection (3).

(5) The State Bank may issue a code of practice and code of corporate
governance for directors, chief executives and managers of banks, and the directors, chief

executives and managers in respect to whom such code applies, shall comply with, and give
full effect, to such code.

42. Prohibition of common directors.

@ Except with the prior gpprova of the State Bank, no domestic bank shall
have as a director any person who is a director-

@ of any other bank; or

(b) of companies which among themselves are entitled to exercise voting rights
in excess of twenty per centum or such other percentage as may be specified
by the State Bank in regulations made by it, of the tota voting rights of all
the shareholders of the domestic bank.

2 No domestic bank shall have as adirector any person who is-

@ aFedera Minister, aMinister of State or a Provincial Minister or equivalent;
or

(b) a person in the service of Pakistan who is not appointed or nominated by
government as adirector by virtue of his office.

43. Removal of directorsor chief executive.

@ Anindividual shall be disqualified from holding the office of director of a
domestic bank or a chief executive of a bank, as the case may be, if —

@ he is not a fit and proper person or if he is prevented from holding such
office by or under a provision of this Act or other law;

(b) in the case of a director of a domestic bank, he is a person whose

appointment, election or nomination was not approved by the State Bank
under section 40, or whose appointment, election or nomination was in
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contravention of section 42;

(© in the case of the chief executive of a bank, he is a person whose
appointment has not been approved by the State Bank under section 41;

(d) he has become permanently incapable of performing the duties of his
office; or

(e he has committed an act which is detrimental to the objectives and
interests of the bank or its depositors.

2 A bank shall ensure that no person holds office as a director of the
domestic bank or a chief executive of a bank, as the case may be, if sub-section (1)
applies.

3 Where a bank fails to comply with the requirement under sub-section (1),
the State Bank may direct the bank in writing, to remove such person from the office of
director or chief executive, as the case may be, within such period as may be specified in
such direction.

4 Notwithstanding the provisions of any other law, the State Bank shall within
the period specified n the direction remove such person from the office of director or chief
executive, as the case may be, and shall take such steps as are necessary to inform the
shareholders of the bank and the Registrar of such removal.

) The remova of a director or chief executive, as the case may be, in
accordance with the directions given under sub-section (3) shall take effect from the date of
issuance of the notification of removal by the bank, notwithstanding the provisions of any
other law or the Memorandum of Association or Articles of Association of the bank.

44. Disclosure of I nterests.

1) Each director, chief executive and officer of a domestic bank and the chief
executive and each officer of a foreign bank, shall disclose in full to the Board of
Directors once every year the substantial interests that he and his family members may
have, whether directly or indirectly, in any company, enterprise or undertaking.

2 A director and chief executive of a bank shall disclose the substantial
interest referred to in sub-section (1) at the beginning of the discussion and shall not be
present where the deliberations or decisions on such matter take place whenever any
matter related to such interest, whether declared or not, comes up for discussion in a
meeting of the Board of Directors or any other committee of the bank with decision
making authority.

3 The minutes of the Board of Directors or other committees shall reflect the
disclosures made under sub-section (2).
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45.

Prohibition of employment of managing agents and restrictions on

certain forms of employment.

@

Except as may be authorized by the State Bank, no person shall serve as

executive director or officer of a bank except as an employee of such bank.

2
@
(b)

@

(b)

(©

@

(b)

Except as may be authorized by the State Bank, no bank-
shall employ or be managed by a managing agent; or
shall employ or continue the employment of any person-

() who is, or a any time has been, adjudicated insolvent or has
suspended payment, or has compounded with his creditors, or who
is, or has been, convicted by acrimina court of an offence; and

(i) whose remuneration or part of whose remuneration takes the form
of commission or a share in the profits of the bank:

Provided that nothing contained in sub-paragraph (ii) shall apply to
the payment by a bank of —

any bonus in pursuance of a settlement or award arrived at or made under
any law relating to industrial disputes or in accordance with any scheme
framed by such bank or in accordance with the usual practice prevailing in
banking business; or

any commission to any broker (including guarantee broker), cashier-
contractor, clearing and forwarding agent, auctioneer or any other person,
employed by the bank under a contract otherwise than as a regular
member of the gaff of the company;

who has a contract with the bank for its management for a period
exceeding five years at any one time:

Provided-

any contract with the company for its management may be renewed or
extended for such further period as may be specified by the State Bank in
regulations made by it; and

nothing in this section shall apply to a director of a bank by reason only of
his being such director.
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46. Liability of directors, chief executive and officers.

1) In addition to any liability imposed by the provisions of this Act or any
other law, any director, chief executive or officer of a bank shall be liable for any loss or
damage sustained by the bank or any depositor of the bank as a result of his gross
negligence or willful misconduct in the performance of his functions or duties as director,
chief executive or officer, as the case may be, of that bank.

(20  Actions to recover damages from a director, chief executive or officer
under this section shall be commenced within three years after occurrence of the
negligence or misconduct.

47. Prosecution of directors, chief executive and officers.

@ Notwithstanding the provisions of section 43, the State Bank may direct
prosecution of a director, chief executive or officer of a bank who, in the opinion of the
State Bank, has knowingly acted in a manner causing loss of depositors money or of the
financial resources of the bank.

2 For the purposes of this section, a director, chief executive or officer shall
be deemed to have acted knowingly if he has departed from established banking practices
and procedures, or contravened the regulations or related restrictions specified by the
State Bank from time to time.
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PART VI

FINANCIAL AND OPERATIONAL REQUIREMENTS OF BANKS

48. Responsibility of State Bank and prudential requirements.

D

It shall be the responsibility and duty of the State Bank to continuously

monitor the performance of every bank so as to ensure that the bank is complying with all
applicable requirements, standards and regulations.

(2)

The State Bank shall make regulations in accordance with the provisions

of this Act specifying the prudential requirements for banks which the State Bank shall
use in its supervision of banks:

Provided that such requirements may be specified for al banks or may be
specified for one or more classes or categories of banks, on the basis of the
differences in the purpose, nature or size of business or the origin of financial
resources, of such banks.

3

Without prejudice to the generaity of sub-section (2), the State Bank may

make regulations in respect of the following =

@

(b)
(©

(d)
C)
(f)

(9)

the liquid resources in relation to the value or change in value of assets
(including guarantees and collateral received);

the liquid resources in relation to liabilities;

the maximum aggregate amount of all or certain categories of credit
facilities or investments, guarantees and other commitments, whether
contingent or not, and including without limitation, letters of credit, lines
of credit and unused credit card balances,

margins to be maintained in respect of secured loans;

the ratio to be maintained between capital funds and deposit liabilities;

maximum amount of credit facilities that may be made for the benefit of
single customer and different classesof customers;

specific circumstances concerning the return and mark ups and other
conditions applicable to any type of credit facility extended or received
(including deposits) or applicable to contingent liabilities;



(h) the classification and evaluation of assets, and provisions to be made on
the basis of such classification and evaluation, and the time when earnings
on non-performing assets may no longer be accounted for as income; and

() prohibitions, restrictions and conditions relating to-

(A) thetypesor forms of credit facilities and investments made, and
liabilities assumed (contingent or otherwise);

(B) matching as to maturity and return in respect of assets and
liabilities (contingent or otherwise); and

(C) unhedged positions, exceeding a specified ratio, in any underlying
asset or investment.

(4) A bank shall conduct its administration and operations in a sound and
prudent manner and in accordance with the provisions of this Act, any conditions or
restrictions attached to its banking license, rules made by Federal Government and
regulations made by the State Bank under this Act.

(5) A bank shall produce to the State Bank such evidence or information as
may be required by the State Bank relating to its compliance with any provision of this
Act, or any regulation made by the State Bank, or in relation to any particular matter.

49, Regulation of paid-up capital and authorized capital of domestic
banks.

(@) No domestic bank shall carry on banking business in Pakistan unless it
satisfies the following conditions:-

@ its paid-up capital is not less than such proportion of the authorized capital
as may be specified by the State Bank in regulations made by it,;

(b) the capital of the bank consists of ordinary shares and such other shares as
many be specified by the State Bank in regulations made by it;

(© subject to the provisions contained in paragraph (d), the voting rights of
any one shareholder are strictly proportionate to the contribution made by
him to the paid- up capital of the bank; and

(d) the voting rights of any one shareholder, except those of the Federd

Government or a Provincial Government, do not exceed such amount as
may be specified in regulations made by the State Bank .
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2

Notwithstanding anything contained in any law for the time being in force

or in any contract or instrument, no suit or other proceeding shall be maintained against
any person registered as the holder of a share in a bank on the ground that the title to the
said share vests in a person other than the registered holder:

@

(b)

50.
(1)
@

(b)

@

Provided that nothing contained in this sub-section shall bar a suit or other
proceeding—

by a transferee of the share on the ground that he has obtained from the
registered holder a transfer of the share in accordance with any law
relating to such transfer; or

on behalf of a minor or a lunatic on the ground that the registered holder
holds the share on behalf of the minor or lunatic.

Requirementsrelating to minimum paid-up capital and reserves etc.
No bank shall-

commence business unless it has such minimum paid-up capital as may be
specified in the regulations made by the State Bank; and

carry on business unless the aggregate of its paid-up capita and
unencumbered general reserves is of such minimum value as may be
specified in the regulations made by the State Bank from time to time for
banks in general or for any class or category of banks.

No foreign bank shall be deemed to have complied with the provisions of

sub-section (1) unless it maintains deposits for its branch in Pakistan with the State Bank,
or keep such type of assets in Pakistan as may be specified in the regulations made by the
State Bank, of an amount which is not less than what is required to be maintained under
sub-section (1), in one or more of the following forms-

()
(i)

(iii)
(iv)

3

interest- free deposit in cash in Pakistan rupees;

interest-free deposit in a freely convertible approved foreign exchange
within the meaning of the State Bank of Pakistan Act, 1956 (XXXIII of
1956), specified by the State Bank in respect of each foreign bank;

deposit of un-encumbered approved securities; or

such other form as the State Bank may specify in the regulations made by
it.

The State Bank may in writing require any bank which has faled to

comply with the provisions of paragraph (b) of sub-section (1) to deposit with the State
Bank within a specified period such amount not exceeding the amount by which the
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aggregate value of the capital and unencumbered reserves of such bank falls short of the
minimum amount of the aggregate of the capital and unencumbered general reserves to
be maintained by such bank pursuant to paragraph (b) of sub-section (1) or sub-section
(2) on such terms and conditions as the State Bank may determine.

(4  Any amount deposited and maintained with the State Bank under sub-
section (2) by any foreign bank shall, in the event of the foreign bank ceasing for any
reason to carry on banking business in Pakistan, be an asset of the bank on which the
claims of al its creditors in Pakistan shall have afirst charge.

(5) Each bank shall ensure that the value of its unimpaired capital funds shall
at al times be equivaent to not less than such percentage of the total value of its assets
determined on a risk-adjusted basis as may be specified in the regulations made by the
State Bank.

(6) For the purposes of calculating the capital adequacy ratio of a bank which
has any subsidiary, the State Bank may require in the regulations made by it the capital
adequacy ratio of the bank or a class or category of banks, as the case may be, to be
calculated-

@ on a consolidated basis instead of on an unconsolidated basis; or

(b) on a consolidated basis only in respect of such subsidiaries of the bank or
class or category of subsidiaries of the bank, as the case may be.

3 Any regulations made under sub-section (5) shall provide for-

@ the meaning of “capital funds’ and “unimpaired capital funds’;

(b) the assets to be classified;

(© the provisions for losses to be made; and

(d) the values of capital funds and assets to be maintained by banks.

) For the purposes of this section, “capital funds’ means paid up capital and
reserves, and includes the whole or any portion of any other class, category or description
of capital as may be specified in the regulations made by the State Bank.

8 Whenever a director, chief executive or officer of a bank is aware that the
capital funds of the bank is less than the value required by the regulations made by the

State Bank, the director, chief executive or officer shall promptly notify the State Bank
thereof.
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51. Reserve Fund.
1) Every bank shall-
@ maintain a reserve fund; and

(b) before any dividend is declared from its net profits of each year (after due
provision is made for tax), transfer such amount and in such manner as
may be specified in regulations made by the State Bank to the reserve fund
out of the net profits of each year.

2 If the State Bank is satisfied that the aggregate reserve fund of a foreign
bank is adequate for its business in Pakistan, the State Bank may authorize such foreign
bank to be exempted from the provisions of sub-section (1).

3 Where a domestic bank appropriates any sum or sums from the reserve
fund or the share premium account, it shall, within such period as may be specified by the
State Bank in regulations made by it from the date of such appropriation, report the fact
to the State Bank explaining the circumstances relating to such appropriation:

Provided that the State Bank may, in any particular case, extend the first
mentioned period by such longer period as it thinks fit.

4 Without prejudice to the generality of the provisions of sub-section (1),
the State Bank may from time to time specify in regulations made by it, a different
portion of the net profits of each year, being lesser or greater than the portion specified in
sub-section (1), to be transferred to the reserve fund of a particular bank for the purpose
of ensuring that the amount of the reserve fund of the bank is sufficient for the purpose of
its business and adequate in relation to its liabilities.

52. Payment of dividends and transfers.

Q No domestic bank shall pay any dividend on its shares until all capitalized
expenses (including preliminary expenses and other items of expenditure not represented
by tangible assets) have been completely written off.

2 Notwithstanding the provisions of sub-section (1) or any provisions of the
Companies Ordinance, 1984, a domestic bank may pay dividends on its shares without
writing off—

@ the depreciation, if any, in the value of its investment in approved
securities in any case where such depreciation has not actually been
capitalized or otherwise accounted for as aloss;

(b) the depreciation, if any, in the value of its investments in shares,
debentures or bonds (other than approved securities) in any case where
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adeguate provision for such depreciation has been made to the satisfaction
of the auditor of the bank; and

(© the bad debts, if any, in any case where adequate provision for such debts
had been made to the satisfaction of the auditor of the bank.

3 No foreign bank shal transfer out of Pekistan any of its assets in
Pakistan

@ until such time as all its capitalized expenses, including preliminary
expenses and other items of expenditure not represented by tangible
assets, have been completely written off;

(b) if as aresult of the transfer, the aggregate book value of its assets would
be less than the sum of the book values of its liabilities and unimpaired

paid-up capita; and

(© as long as the foreign bank is in breach of a requirement imposed by or
under this Act or any regulations there under.

4 Notwithstanding the provisions of sub-section (1) or Companies
Ordinance, 1984, if a domestic bank meets the minimum capital requirement and capital
adequacy ratio as may be specified in the regulations made by the State Bank from time
to time, and has accounted for the portion of capitalized expenses and goodwill for the
financia year to the satisfaction of the auditors of the domestic bank, the domestic bank
may pay dividends on its shares for the financial year.

53. Cash Reserve.

@ Every bank shall maintain with the State Bank a balance the amount of
which shall not at the close of business on any day be less than such proportion of
demand liabilities and time liabilities of such bank in Pakistan as may be specified in the
regulations made by the State Bank.

2 Every bank shall submit to the State a return showing the amount so held
under sub-section (1) within such period and in such manner as may be specified by the
State Bank in the regulations made by it.

3 Notwithstanding the provisions of sub-section (1), the State Bank may
from time to time specify in the regulations a different proportion of time and demand
liabilities, being either lesser or greater than the proportions specified in sub-section (1),
to be maintained as cash reserves.

54. Maintenance of liquid assets.

1) The State Bank may specify in regulations made by the State Bank that a
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bank shall hold such minimum, or minimum average, amount of liquid assets in Pakistan
at all times or over such period of time, as may be set out in the regulations.

2 The minimum or minimum average, amount of liquid assets specified in
the regulations made under sub-section (1) shall be expressed as a percentage of all or
such of its liabilities incurred by its offices in Pakistan as may be set out in the
regulations.

3 The State Bank may specify in the regulations made under sub-section
D)-

@ different minimum, or different minimum average amounts, of liquid
assets for different classes or categories of banks;

(b) different types of assets to be classified as liquid assets for different
classes or categories of banks; or

(© different types of liabilities as mentioned in sub-section (2) to be classified
asliabilities for different classes or categories of banks.

4 The State Bank may prohibit any bank from giving any credit facilities to
any person during the period in which the bank has failed to comply with any regulations
made under sub-section (1).

) Every bank shall, furnish to the State Bank areturn showing particulars of
the bank’ s assets maintained in accordance with this section in such form and manner as
may be specified by the State Bank in regulations made by it.

55. Maintenance of assetsin Pakistan.

@ At the close of business on any day, the assets in Pakistan of every bank,
or such class or category of banks, shall at al times hold, shall not be less in value than
an amount representing such percentage of all or such of the liabilities in Pakistan of the
bank as may be specified in the regulations made by the State Bank.

2 Every bank shall furnish to the State Bank in such form and manner as

may be specified in regulations made by the State Bank a return showing particulars of
the bank’ s assets maintained in accordance with sub-section (1).
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3 for the purpose of sub-section (1), the State Bank may specify—

@ different minimum amounts of assets to be held in Pakistan by different
classes or categories of banks;

(b) different types of assets to be classified as assets to be held in Pakistan for
different classes or categories of banks; or

(© different provisions for different classes or categories of banks in relation
to any matter provided under the regulations.

56. Prohibition of charge on unpaid capital and on assets

(@D} No domestic bank shall create any charge upon any unpaid capital of the
domestic bank and such charge, if created, shall be invalid.

2 No domestic bank shall create a charge on the undertaking or any of its
assets or any part thereof, unless the creation of such charge is authorized in writing by
the State Bank as not being detrimental to the interests of the depositors of such domestic
bank.

3 Any charge created without obtaining the authorization of the State Bank
under sub-section (2) shal be invalid.

4 Where any civil proceedings have been instituted against any domestic
bank in respect of a charge upon unpaid capital of the domestic bank or over the
undertaking or assets of the domestic bank, if these proceedings materialy affect, or
could materially affect the financial position of the domestic bank, the domestic bank
shall promptly notify the State Bank of these proceedings and provide the State Bank
with such particulars of those proceedings as may be required.

) The State Bank may specify in the regulations made by it the class or
categories of charges to which sub-section (1) and sub-section (2) shal not apply.

57. Restrictions on acquisitions of immovable property by banks.

@ A bank shall not purchase or acquire any immovable property or any right
therein except-

@ as may be reasonably necessary for the purpose of conducting its business;
(b) for housing or providing amenities for its staff; or
(© as may be authorized in writing by the State Bank.

2 Sub-section (1) shall not-
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@ prevent a bank from letting part of any building which is used for the
purpose of conducting its business;

(b) prevent a bank from securing a debt on any immovable property and, in
the event of default in payment of the debt, from holding that immovable
property for realization by sale or auction at the earliest suitable
opportunity; or

(© apply where the acquisition of unmovable property by the bank is in the
course of its business in accordance with the provisions of Part IV and any
regulations made there under.

3 For the purpose of this section, property, a substantial portion of which is
in used by a bank for its own genuine requirements, shall be deemed to be property for its
own use.

58. Bank Holidays.

@ The State Bank may, at any time by notice in the Gazette, declare any day
or days to be a holiday or holidays for al bank or for any area class, category or
description of banks.

2 No bank shall do any business with the public on any day declared a
holiday for such bank under the provision of sub-section (1).

3 A day declared as a holiday under the provision of sub-section (1) shall
not necessarily be a public holiday and nothing in this section shall affect the provisions
of any law relating to public holidays.

59. Establishment of correspondent banking relationship

(@D} Subject to sub-section (2), a bank may establish a correspondent banking
relationship with any other bank or financia institution outside Pakistan.

2 The State Bank may specify in the regulations made by it the requirements
in relation to the establishment of correspondent banking relationship by a bank including
the country, territory or place outside Pakistan where such correspondent banking
relationship may be established.
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60. Restrictions concer ning establishment of offices etc.

Q No bank shall establish a new office or place of business in any part of
Pakistan or change, otherwise than within the same city, town or village the location of
an existing office or place of business situated in any part of Pakistan, without obtaining
the prior authorization of the State Bank.

2 No domestic bank shall establish a new office or place of business outside
Pakistan or change, otherwise than within the same city, town or village in any country or
area outside Pakistan, the location of an existing place of business situated in that country
or area, without obtaining the prior authorization of the State Bank.

3 Nothing in this section shall apply to the establishment for a period not
exceeding one month of a temporary office or place of business within a city, town or
village or the environs thereof within which the bank already has an office or place of
business, for the purpose of affording banking facilities to the public on the occasion of
an exhibition, a conference or amela

4 The State Bank may, before giving the authorization under sub-section (1),
conduct an inspection as the State Bank may deem necessary.

61. Restrictions concerning subsidiaries.
(@D} No bank shall without the prior approval of the State Bank —

@ if it is a domestic bank, establish or acquire any subsidiary in or
outside Pakistan; or

(b) if it isaforeign bank, establish or acquire any subsidiary in Pakistan,

2 An approval under sub-section (1) may be given if the subsidiary or
proposed subsidiary of the bank -

@ carrieson any activity that such bank may carry on under this Act; or

(b) an activity that the State Bank may determine to be incidental to or
compatible with an activity that the bank may carry on under this Act.

3 The provisions of sub-section (1) shall not apply to subsidiaries of a bank
formed before the coming into force of this Act.
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62.

@

Restriction on investments by domestic banksin other enterprises.

Subject to sub-section (2), a domestic bank shall not acquire or hold shares

of, or hold a participation in, whether by one acquisition or participation or a series of
acquisitions or participations and by whatever means, any enterprise to a value of five per
centum or more of the unimpaired capital funds of the domestic bank at the time of the
acquisition or participation, as the case may be, unless the approval of the State Bank has
been given to such proposed acquisition or participation.

2
@

(b)

(©

(d)

©)
specify—
(@

(b)

(4)

Sub-section (1) shall not apply-

where the domestic bank acquires or holds any shares of any enterprise
under an underwriting or sub-underwriting contract for a period not
exceeding seven business days, or such further period as the State Bank
may approve in writing, and subject to such conditions as it thinks fit;

where the domestic bank acquires or holds any shares of any enterprise as
part of its business in accordance with the provision of Part IV and any
regulations made there under;

to any acquisition or holding of shares, or participation in as may be
approved in writing by the State Bank in-

() another bank under section 33; or

(i) another company that is a subsidiary of the bank under section 61;
and

in the course of the satisfaction of any debt due to such domestic bank
only if such acquisition or participation is declared in writing to the State
Bank and is disposed of within such period from the date of acquisition as
may be specified in the regulation made by the State Bank.

For the purposes of this section, the State Bank may by regulations
any term and condition under which an acquisition or holding of, or
participation in, an enterprise may be made by such banks; and

the nature and maximum value of shares or participation in any enterprise
and aggregate values of al shares or participations, as the case may be,

that may be made by such banks.

Where a domestic bank has contravened the provisions of this section or

any regulations made there under, the State Bank may-



@

(b)

63.

@
@

(b)

(©

(d)

prohibit such domestic bank from increasing the amount of shares or
participation in an enterprise; and

require such domestic bank to decrease the amount of its shares
participation in an enterprise to specified limits within a specified period
of time.

Credit facilities and limits.
Subject to sub-section (3), a bank shall not—

grant or permit to be outstanding to any one person or to any group of
persons under the control or influence of any person, any credit facilities if
the aggregate amount of such credit facilities exceeds such amount of its
capital funds as the State Bank may specify in the regulations made it;

grant substantial loans which in the aggregate of its total credit facilities,
exceeds such percentage as the State Bank may specify in the regulation
made by it;

grant any credit facility or enter into any other transaction against the
security of its own shares, or the shares of its holding company or its
subsidiaries,

grant, directly or indirectly, unsecured credit facilities which in the
aggregate and outstanding at any one time, exceed such amount as may be
specified by the State Bank in the regulations made by it -

() to any of its directors, whether those credit facilities are obtained
by its directors jointly or severally;

(i)  to a company or an enterprise in which the bank or any of its
directors has an interest as a partner, manager or agent, or to any
individual or firm of whom or of which any of its directors is a
guarantor;

(i)  to a company or enterprise in which any of its directors, whether
legally or beneficialy, has substantial interest or in which any of
its directors controls the composition of the board of directors; but
excluding public companies the securities of which are listed on a
Stock Exchange in Pakistan or any other stock exchange which the
State Bank may approve; or

(iv)  toany company or enterprise, other than a bank, that is deemed to
be its associated company or associated undertaking; or
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@)
@
(b)
(©

(d)

(€

(f)

)

©)

grant to any of its officers (other than a director) or its employees or other
persons, being persons receiving remuneration from the bank other than
any persons receiving remuneration from a bank in respect of their
professional services, unsecured credit facilities which in the aggregate
and outstanding at any one time exceeds such amount of emoluments of
that officer or employee or person as may be specified by the State Bank
in regulations made by it.

Paragraph (a) and paragraph (b) of sub-section (1) shall not apply to—
transactions with the Government;
transactions between banks;

the purchase of telegraphic transfers or loans or advances made against
telegraphic transfers;

any facilities provided to finance the export of commodities eligible under
Export Financing Scheme;

any facilities covered by the guarantee of the Pakistan Export Finance
Guarantee Agency;

any loans given to the employees of banks in accordance with their
scheme of service with the bank; and

any other type of transactions which the State Bank may from time to time
authorize in regulations made by the State Bank.

For the purposes of sub-section (1), in computing the amount of any credit

facility given to a single person, or any liability incurred on behalf of a single person, any
credit facility given to, or any liability incurred on behalf of, the following persons shall
be deemed to be a credit facility given to, or a liability incurred on behalf of such single

person —
@
(b)

(©

(d)

where such single person is an individual, his family member;

where such single person is a company or an enterprise, its associated
companies or associated undertakings and subsidiaries,

where such single person is a society registered under any law relating to
cooperative societies, its subsidiaries and the associated companies or
associated undertakings of such subsidiaries; or

persons acting in concert with such single person.
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Provided that the State Bank may specify in regulations made by it that al or any
of the persons, or any particular person, or any class, category or description of
persons mentioned in the foregoing paragraphs shall be excluded in the
application of this sub-section to which a credit facility is to be given, and at the
same time specify the criteria or the basis on which the said person or persons are

to be excluded.

64. Requirementsrelating to credit facilities.

@ A bank shall ensure that the bank has established and maintained—

@ adequate internal policies, practices and procedures relating to the granting
of credit facilities, making of investments and the ongoing management of
the loan and investment portfolios; and

(b) adequate internal policies, practices and procedures for evauating the
quality of assets and the adequacy of loans loss provisions and loan loss
reserves.

2 Except as may be exempted by regulations made by the State Bank, no

bank shall give any credit facility unless the following conditions are satisfied—

@ a person to whom the credit facility is given has creditworthiness which is
not less than that normally required by the bank of other persons to whom
credit facilities are given,

(b) the terms of the credit facility are not less favorable to the bank than those
normally offered to other persons,

(© the giving of the credit facility will be in the interests of the bank; and

(d) the credit facility is approved by all other directors of the bank at a duly
congtituted meeting of the directors where not less than three quarters of
al the directors of the bank are present and such approval has been
recorded in the minutes of that meeting.

3 A director, chief executive or officer of a bank shall not give any credit

facility in excess of the credit limits or outside the scope of any terms and conditions,
imposed on him by the bank or in contravention of any directions given to him, or any
agreement made with him, by the bank.
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65. Submission of information, reports etc. relating to credit facilities to
State Bank.

The State Bank may direct a bank to —

@ submit any information relating to its policy and procedures for the giving
of any credit facility;

(b) submit a report on the limit or the terms and conditions imposed, the
directions given, and the agreements made in relation to the authority of
every director, chief executive or officer of the bank to give credit
facilities or exercise any power in respect thereof; or

(© make such amendments to the policies or procedures referred to in
paragraph (a), or to make such variations in the matters mentioned in
paragraph (b), as the State Bank deems to be fit and proper, either
generaly, or in relation to any particular director, chief executive or
officer, and such amendments and variations shall be binding on the bank
and its directors, chief executive and officers.

66. Power of State Bank in relation to the granting and recovery of loans
and advances by banks.

Whenever the State Bank is satisfied that it is necessary or expedient in the public
interest so to do, it may determine the policy in relation to the granting and recovery of
loans and advances to be followed by banks generally or any class or category of banks
and, when the policy has been so determined, all banks, or such class or category of bank
as the case may be, shall be bound to follow the policy so determined.

67. Restrictions on removal of records and documents.

1) No bank shall remove from Pakistan to a place outside Pakistan any of its
records and documents relating to its business or its branches, without the prior written
permission of the State Bank.

2 In this section, the term “records’ means ledgers, day books, cash books,
accounts books and al other books used in the business of a bank and the term
“documents’ means vouchers, cheques, bills, pay orders, securities for advances and any
other documents supporting entries in the books of, or claims by or against, a bank,
whether such records and documents are stored in electronic form or otherwise.
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68.

@

Records of transactions and commitments.

A bank shall keep on file the relevant documents and records for each one

of its transactions and commitments, in such form as shal render the documents
admissible as evidence in court and until the prescription of the rights under those
transactions and commitments, including —

@

(b)

(©

(d)

(€

)

the applications and all contract documents relating to such transactions or
commitments including credit, guarantee and collateral agreements,
financial master agreements and trade records;

the financial records of their counter parties including borrowers and
guarantors, and any other documentary evidence on which they have
relied an in approving such transactions or commitments;

records of their decisions approving such transactions or commitments;

the account agreements with its customers and with other financia
institutions; and

such other documents as the State Bank may specify in the regulations
made by it.

For the purposes of sub-section (1), the State Bank may specify in

regulations made by it the period within such documents and records are to be kept by a

bank.
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PART VII

REPORTING, INSPECTION AND AUDIT

69. M aintenance of Accounts and Records etc.

@ Notwithstanding the provisions of any other law, every bank shall
maintain at al times accounts and records, and prepare periodic financial statements,
adequate to reflect its operations and financial conditions, in such form and manner as
may be specified in regulations made by the State Bank.

2 Without limiting the generality of sub-section (1), each foreign bank shall
maintain separate books, accounts and records, and shall prepare financia statements
including profit and loss accounts, that reflect the assets, liabilities, income and expenses
of its branch in Pakistan and that are segregated from the books, accounts, records and
financial statements of the corporate headquarters of the foreign bank.

70.  Preparation of Financial Statements

@ Except as may be authorized by the State Bank, at the expiration of each
financial year, every bank shall prepare with reference to that year, financial statements
in respect of the financial year.

2 The financia statements of a bank shall reflect its operations and financial
condition and those of its subsidiaries, both on an individua basis and on a consolidated
basis.

3 The financial statements shall be signed—

@ in the case of a domestic bank, by the chief executive and at least three
directors of the bank; and

(b) in the case of a foreign bank, by the chief executive and another officer
next in seniority to the chief executive of its branch in Pakistan.

4 Notwithstanding the provisions of the Companies Ordinance, 1984, the
State Bank may make egulations concerning the form, content and certification of
financial statements and other disclosure statements to be made under this Part and where
such form or content is specified, the financial statements and disclosure statement of
every bank shall be prepared accordingly.

) For the purposes of this section and section 71, “financia statements’

include the balance sheet, profit and loss accounts, statement of changes in equity, cash
flow statement and notes to the accounts.
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71. Financial statementsto be submitted to the State Bank.

(1)  After the close of each financial year,a bank shall submit to the State Bank
in respect of its entire operations in Pakistan, three copies each of the following
documents-

@ its latest audited financial statements setting out the sources of its funds,
the purposes for which, and the manner in which, such funds have been
utilized; and

(b) the report of the auditor and its directors as required under the Companies
Ordinance, 1984,

within such period as may be specified by the State Bank in regulations made by it.

2 In the case of a domestic bank with subsidiaries or offices outside
Pakistan, within the time stipulated in sub-section (1), the domestic bank shal, in
addition to the requirements under sub-section (1), submit to the State Bank, al the
documents referred to under sub-section (1) in respect of—

@ its operations in each country outside Pakistan;
(b) its entire operations both in outside Pakistan on a consolidated basis.

3 Where applicable, the holding company of a domestic bank shall submit to
the State Bank within the time stipulated in sub-section (1) the latest audited financial
statements which reflect the operations and financial position of the holding company,
both on an individual basis and on a consolidated basis.

4 The State Bank may require a bank referred to in sub-section (1), sub-
section (2) or sub-section (3) to submit any additional information as it may deem
necessary either by way of explanation, amplification or otherwise with regard to any
documents submitted under sub-section (1), sub-section (2), or sub-section (3), as the
case may be, or to amend or modify the documents in accordance with such form or
content as the State Bank may deem appropriate.

72.  Submission of statistics and returnsto State Bank.

(@) Every bank shall—

@ within such time as may be stipulated in the regul ations made by the State
Bank, submit to the State Bank a periodic return in the form and manner

and at such interval as may be specified in regulations showing its assets
and liabilities in Pakistan; and
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(b) submit such further information, documents, statistics or returns as the
State Bank may require as may be specified in the regulations made by it.

2 Every domestic bank which operates any office outside Pakistan shall
submit to the State Bank such information or statistics relating to the operations of such
office as may be specified in the regulations made by the State Bank.

3 The State Bank may, a any time by notice in writing, require banks
generally, or any bank in particular, to furnish it within the time specified therein or such
further time as the State Bank may allow, with any statement or information relating to
the business or affairs of such banks or bank, as the case may be, and without prejudice to
the generality of the foregoing, may call for information at such intervals as the State
Bank may deem necessary regarding the investments of banks and the classification of
their advances in respect of different sectors of the economy

4 Except as may be permitted under this Act, any information received from
a bank under this section shall be regarded as secret between that bank and the State
Bank.

) Notwithstanding anything in this Act, the State Bank may publish
consolidated statements in respect of each class or category of banks as the State Bank
deems appropriate aggregating the statistics submitted under this section, and no
provision in any law relating to secrecy shall apply to such consolidated statements.

73. Publication and display of audited balance sheet and profit and loss
accounts.

Every bank shall within such time as may be specified by the State Bank in
regulations made by it, publish in not less that two daily newspapers circulating in
Pakistan, and exhibit thereafter throughout the year in a conspicuous place at every of its
office in Pakistan, a copy each of its latest audited balance sheet, profit and loss accounts
and such other financia statements in such format and manner as the State Bank may
gpecify in the regulations.

74.  Copies of balance sheet and profit and loss accounts to be sent to
Registrar.

@ Where a bank in any year furnishes its financial statements in accordance
with the provisions of section 71, the bank shall at the same time send to the Registrar
three copies of the balance sheet, profit and loss accounts and the auditor’ s report.

2 Where copies of balance sheet and profit and loss accounts are sent to the
Registrar under sub-section (1), it shall not be necessary for the bank to file copies of the
balance sheet and profit and loss accounts with the Registrar as required by sub-section
(1) of section 134 of the Companies Ordinance, 1984, and such copies so sent shall be
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chargeable with the same fees and shall be dealt with in al respects as if they were filed
in accordance with that section.

75. Reporting of financial difficulties and material eventsto State Bank.
A bank shall immediately inform the State Bank if it becomes aware of-

@ any matter which adversely affects, or is likely to adversely affect, the
ability of the bank to meet its obligations in respect of its business
including the ability of the bank to comply with the financial requirements
under this Act; or

(b) any irregularity, breach of any provision of this Act, or any other matter
which indicates, or may indicate, that the financial standing or financial
integrity of the bank isin question or may reasonably be affected.

76. | nspection.

(1) The State Bank shall, from time to time and at intervals it deems
appropriate, examine, the books or other documents, accounts and transactions of each
bank and of any office outside Pakistan of a domestic bank.

(20  Notwithstanding anything to the cortrary contained in section 140 of the
Companies Ordinance, 1984, the State Bank shall, on being directed to do so by the
Federal Government, inspect under conditions of secrecy, the books or other documents,
accounts and transactions of a bank, if the Federal Government has reason to believe that
the bank is carrying on its business in a manner which is, or which is likely to be,
detrimental to the interests of depositors or creditors, or has insufficient assets to cover its
liabilities.

3 The inspection shall be carried out by such officer of the State Bank as the
State Bank may authorize who in this Part is referred to as “inspecting officer”.

4 It shall be the duty of the directors, chief executive and officers of a bank
to produce to any inspecting officer making an inspection under this section al such
books, accounts and other documents in his custody or power, and to furnish the
inspecting officer with such statements, information and facilities within such time as the
inspecting officer may require.

) The inspecting officer may examine on oath any directors, chief executive
or officer of abank in relation to its business and may administer an oath accordingly.

(6) The State Bank shall, if it has been directed by the Federal Government to

make an inspection under sub-section (2), submit a report of such inspection to the
Federal Government.
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) For the purposes of ascertaining the true condition of the affairs of a bank
under ingpection, the State Bank may for the purpose of an inspection under this section,
also examine the business of any firm or company, enterprise or account, which is or has
been at any relevant time been —

@ a holding company or subsidiary of the bank under inspection;
(b) asubsidiary of a holding company of the bank under inspection;

(© an associate company or associate undertaking or subsidiary of the bank
under inspection ; and

(d) an enterprise or account under the control or administration of the bank
under inspection,

and may exercise in relation to such aforementioned persons any of the powers conferred
on the State Bank under this Part.

77. Ingpection by foreign supervisory authority assistance to and
cooper ation with such authority.

@ A supervisory authority which is responsible for regulating the principal
place of business of a foreign bank may conduct an inspection, solely for supervisory
purposes and under conditions of secrecy, of the books and accounts of any branch of the
foreign bank in Pakistan if the following conditions are satisfied—

@ where it has obtained the prior written approval of the State Bank;

(b) where the supervisory authority is prohibited by its domestic law from
divulging information obtained in the course of the inspection to any other
person or where the supervisory authority has given such written
undertaking, as to the confidentiality of the information obtained, as the
State Bank may determine; and

(© where it has given to the State Bank a written undertaking to comply with
the provisions of this Act and any conditions imposed by the State Bank
under this section.

(20 A supervisory authority referred to in sub-section (1) shall for the
purposes of this section be referred to as a “foreign supervisory authority”.

3 Subject to any condition imposed by the State Bank under sub-section (4),
a foreign supervisory authority in carrying out an inspection under sub-section (1) may
examine the credit facilities and the internal control systems of the branch of a foreign
bank in Pakistan (including internal control systems relating to the treasury and other
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operations in the branch) and, with the prior approval of the State Bank, examine any
other matters relating to such branch.

4 The State Bank shall, at any time before or after granting approval an
inspection under this section, require the foreign supervisory authority to comply with the
conditions relating to—

@ the classes of information to which the supervisory authority shall or shall
not have access in the course of the inspection;

(b) the conduct of the inspection;
(© the disclosure of information obtained in the course of the inspection; and
(d) such other matters as the State Bank may determine.

) Upon conclusion of an inspection made by a foreign supervisory authority
under this section, the foreign supervisory authority shall extend a copy of its report to
the State Bank.

(6) Notwithstanding any provision to the contrary in this Act, the State Bank
may, upon receiving a written request from a foreign supervisory authority for assistance
to investigate into an aleged breach of a lega or regulatory requirement which the
foreign regulatory authority is responsible for or, provide assistance to such foreign
supervisory authority by carrying out investigation of the alleged breach or provide such
assistance to the foreign supervisory authority as the State Bank thinks fit.

) For the purposes of subsection (6), the powers conferred on the State Bank
under this Act shall, with such adaptations as are necessary, apply and have effect as if
the alleged breach were an offence under this Act.

8 In determining whether it is in the interest of the public to render
assistance under sub-section (6), the State Bank shall have regard to whether the foreign
supervisory authority will-

@ pay to the State Bank any costs and expenses incurred for providing
assistance to the foreign supervisory authority; and

(b) be able and willing to provide reciprocal assistance within its jurisdiction
in response to a comparable request for assistance from the State Bank.
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78. I nspection report.

(1) At the conclusion of an inspection made under section 76, the State Bank
shal prepare an inspection report on the financial condition, risk management and
internal control, of the bank and identify the significant weaknesses in the bank that need
to be addressed.

2 The Board of Directors shall promptly report to the State Bank all
remedial measures that have been taken or are being taken by the bank in relation to the
matters raised in the inspection report.

3 A director, chief executive or officer of a bank and any person who by
reason of his capacity or office has by any means access to a report produced by the State
Bank or a foreign supervisory authority upon inspection under section 76 or section 77,
as the case may be, shal not while holding that office, being employed in or having a
professional relationship with the bank, as the case may be, or after the termination
thereof, communicate the report or any part thereof to any person other than a director,
chief executive or officer of the bank except with the prior written permission of the State
Bank.

79.  Audit.

1) The financia statements prepared in accordance with section 70 shall be
audited by a person who is duly qualified, under the Chartered Accountants Ordinance,
1961 (X of 1961), or any other law for the time being in force, to be an auditor and whose
name appears on the panel of auditors maintained by the State Bank as persons to be
suitable auditors for banks.

2 The panel of auditors so maintained by the State Bank under sub-section
(1) may classify auditors in different categories for different banks taking into account
the scope, complexity and size of the operations of the banks.

3 An auditor of a bank shall hold office for a period of three years and shall
not be removed from office before the expiry of that period except with the prior
approval of the State Bank:

Provided that such auditor shall not hold office for a period exceeding six years
unless the authorization of the State Bank is given.

4 The State Bank may, from time to time, specify in the regulations the
scope, approach and procedures that an auditor of a bank shall follow in its audit of a
bank.

(5) Each bank shall promptly after the appointment of an auditor in
accordance with the provisions of this section, inform the State Bank of the name and
business address of the auditor.
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(6) If a bank fails to appoint an auditor in accordance with the provisions of
this section, the State Bank shall be authorized to appoint an auditor to carry out the
duties of an auditor at the expense of the bank.

(7) If the State Bank is not satisfied with the performance of the auditor of a
bank or the auditor has not fulfilled any of the requirements specified in the regulations

made under sub-section (4), the State Bank may, after giving the auditor an opportunity
to be heard,—

@ notwithstanding the provisions of the Companies Ordinance, 1984, revoke
the appointment of the auditor for the bank;

(b) downgrade the auditor in the pand referred to in sub-section (1);

(© remove the auditor from the panel of auditors for a maximum period of
five years; or

(d) direct the bank to appoint another auditor in accordance the provisions of
this section.

(8 Where, in the performance of his duties as an auditor for a bank, the
auditor becomes aware of any matter or irregularity that may have a materia effect upon
the financia position of the bank, the auditor shall immediately report the matter or
irregularity, as the case may be, to the State Bank.

9 When an auditor makes a report under sub-section (8), the auditor shall
not be liable to be sued in any court in respect of any statement made by the auditor in
good faith in his report made under sub-section (8).

(10)  An auditor appointed in accordance with the provisions of this section
shall have the powers of, and exercise the functions vested in, and discharge the duties
and be subject to the liabilities and penalties imposed on, auditors of companies by virtue
of section 147 of the Companies Ordinance, 1984, and without prejudice to the
generality of the foregoing, shall have aright of access at all times to the books, accounts,
vouchers and all documents and records belonging to the bank, which he considers
necessary for the performance of his duties, and he shall be entitled to require from the
directors and officers of the bank, such information and explanations as he thinks
necessary for the performance and proper discharge of his duties as an auditor.

80.  Audit Report.

1) Every audit report shall be completed within three months of the end of
the financial year of the bank, and shall contain a statement by the auditor as to whether

in the opinion of the auditor, the balance sheet and profit and loss accounts of the bank
are true and fair statement of the financial affairs of the bank.
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(b)

(©
(d)

An audit report of abank shall include the following:

an assessment on whether proper accounting system and procedures have
been adopted and followed,;

an assessment on whether proper financial control and risk management
systems and procedures have been adopted and followed;

the balance sheet and profit and loss accounts of the bank; and

any fact or decision concerning the bank which the auditor is aware which
appears to the auditor to constitute a material breach of the provisions of
the bank license, or of the provisions of this Act any regulations or cause
the auditor to refuse to issue an audit report or issue a qualified audit

report.

3 In addition to the matters referred in sub-section (1) and sub-section (2) and any
regulations made under sub-section (4) of section 79, an auditor of a bank is required to
state in the audit report, the following:

@

(b)

(©

(d)

(€

(4)

whether or not the information and explanations required by him have
been found to be satisfactory;

whether or not the transactions of the bank which have come to his notice
have been within the powers of the bank;

whether or not the returns received from branch offices of the bank have
been found adequate for the purposes of his audit;

whether the profit and loss account shows a true and fair view of the
profit and loss for the period covered by such account; and

any other matter which he considers should be brought to the notice of the
shareholders of the bank.

Upon the completion of an audit report of a bank, but not later than three

months after the end of the financial year, the bank shall cause the audit report together
with the auditor’ s management letter, to be transmitted to the State Bank.

©)

Where the State Bank is of the opinion that the audited financial

statements do not exhibit a true and fair view of the affairs of the bank or that the
auditor’s report or management letter are unsatisfactory, it may direct the bank to require
the auditors or newly appointed auditors, as the case may be, to submit a fresh report or
management letter, at the expense of the bank.
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(6) Notwithstanding the provisons of sub-section (5), the
State Bank may, on receipt of the report referred to in that sub-section, call upon the
auditors appointed by the bank to—

@ submit such additional information in relation to the audit, as the State
Bank considers necessary;

(b) enlarge or extend the scope of the audit of the business and affairs of the
bank or its subsidiaries;

(© carry out such other examination required by the State Bank or
recommend to the bank any procedure in respect of a particular matter; or

(d) submit a report on any of the matters referred to in paragraph (b) or
paragraph (c),

and the bank bear the expenses for the costs of such additional audit or such other work
carried out under this section.

81l.  Additional Requirementsfor auditors etc.

@ The State Bank may by notice in writing, require any person who is, or
who has been, an auditor of a bank, a subsidiary of a domestic bank or a branch of a
domestic bank outside Pakistan to provide such information or to produce such books,
accounts or documents relating to the bank and such branch or subsidiary of the domestic
bank, if the State Bank considers that the provision of the information, or the production
of the book, accounts or documents, will assist the State Bank in performing its functions
under this Act, and such person shall provide assistance to the State Bank as required
under the notice.

2 No auditor or person referred to under section 80 or sub-section (1), shall
be liable to be sued in any court or be subject to any action under any professional code
of conduct as may be applicable to the auditor, in respect of any information provided or
books, accounts or documents produced to the State Bank under section 80 or this
section.
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PART VIII

POWERS OF STATE BANK IN RELATION TO ILLEGAL BANKING
BUSINESS, ILLEGAL DEPOSIT TAKING, AND OTHER CONTRAVENTIONS

82.

OF THISACT.

Power to call for certain information.

Where it appears to the State Bank that any person is contravening or has contravened the
provisions of section 10, section 23, section 24, section 25 or any other provision of this
Act (hereinafter referred to in this Part as “defaulting person”), the State Bank may-

@

(b)

(©

(d)

83.

D)

direct the defaulting person, or any other person who is, or has at any time
been dealing, doing business or associated in any manner, with the
defaulting person (hereinafter referred in this Part to “such other person”),
to give or furnish to the State Bank, within such time as the State Bank
may specify in its direction, such information, documents or records in
respect of any business carried on by the defaulting person or such other
person, asthe case may be;

authorize any officer of the State Bank or any other person authorized by
the State Bank to enter and search any premises and seize books, accounts
or other documents or records in respect of any business carried on by the
defaulting person or such other person, as the case may be, which are or
were under the possession, custody or control of the defaulting person or
such other person;

inspect or examine, or cause to be inspected or examined any of the books,
accounts or other documents or records of the defaulting person or such
other person; and

exercise, any powers conferred on the State Bank under section 76 as far
as may be applicable in relation to the defaulting person or any other
person.

Special provisions.

Where the State Bank has called for information under section 82 and it

appears to the State Bank that, in the interest of the person for whom the deposits were
recelved, it is necessary that the moneys recelved and other assets of the defaulting
person whether held in the name of the defaulting person or otherwise are protected and
preserved, the State Bank may, without prejudice to any other action or proceeding which
may be taken against such defaulting person under any other provisions of this Act or any
other law for the time being in force, by written direction-
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@ appoint one or more persons as interim receiver or receivers authorizing
him, or as the case may be, each one of them to—

() enter and search any premises and seize books of accounts or other
documents or records of such deposits of money; and

(i)  takein his custody, on behalf of the State Bank, all moneys, cash
securities, title deeds, properties, whether movable or immovable,
belonging to such defaulting person, including those being held on
behalf or in the name of any director, manager, officer, partner,
employee, agent, beneficiary or transferee of such defaulting
person or their dependants;

(b) require any bank, financia ingtitution or any other person to freeze all
moneys deposited with it or him on behalf of the defaulting person or of
any director, manager, officer, partner or employee, agent, beneficiary or
transferee of such defaulting person;

(© authorize a person appointed under paragraph (a) to take all necessary
steps and measures for identifying the assets and properties of the
defaulting person and for realization, protection and preservation thereof;

(d) restrain any or defaulting person or any director, manager, officer, partner
or employee or agent, beneficiary or transferee of such defaulting person
or such other person deriving or claiming title through any of them, from
alienating, transferring, selling, assigning, disposing of or parting with
possession of any property, movable or immovable, or deriving any
benefit, rent or income there-from; and

(e make such orders for realization, protection and preservation of deposits
of money and other assets and properties of the defaulting person, as it
may deem fit.

2 A direction issued under sub-section (1) shal, unless it is earlier
withdrawn in pursuance of the proviso to sub-section (1) of section 84, remain in force
until possession of the moneys, cash securities, title deeds, properties book of account,
documents or records to which the order relates is taken over by the official liquidator or,
as the case may be, the High Court, in pursuance of an order of the High Court under
section 88:

Provided that any order made under sub-section (1) shall not prevent the High
Court from determining the right of a person claiming to have acquired the
property or asset from the defaulting person, bona fide and for valuable and
adequate consideration which such person shall be required to prove as paid from
his own resources.
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3 An order made under sub-section (1) may be served on the Registrar or
such other officer or authority or person as the State Bank may deem proper.

4 If the State Bank or any person authorized under sub-section (1) require
assistance of the police or any other civil authority in the exercise of powers or discharge
of functions under this Part, a requisition may be sent to the officer in charge of a police
station or to such authority that shall on such requisition render the assistance required.

84. Power to make declar ation.

@ Without prejudice to the provision of Part X, where the State Bank, after
making such inquiries as it may deem fit, is of the opinion that a defaulting person is
receiving or has received deposits in contravention of section 23, section 24 or section 25,
or has contravened any other provisions of this Act, the State Bank may, after giving the
defaulting person an opportunity to make representations to it against the proposed action
being taken, make a declaration to that effect:

Provided that, in a case in which the State Bank has made direction under sub-
section (1) of section 83 in respect of a defaulting person, the State Bank shall
make a declaration under this sub-section in respect of such defaulting person
within three months of the issuance of such direction or within such further time,
not exceeding three months in the aggregate, as the High Court may alow, or
withdraw such direction.

2 The State bank shall publish, or cause to be published, a declaration made
under sub-section (1) in two newspapers having wide circulation in the area in which the
registered office of defaulting person or the principal office of the person, to which or to
whom the declaration relates is situated; and upon such publication, the defaulting person
or the chief executive, by whatever name called, or directors, managers, officers,
employees or agents of the defaulting person, or any other person referred to in sub-
section (1), sub-section (3) or sub-section (4) of section 86 or section 87, shal not be
heard to plead ignorance of the making of the declaration.

3 A declaration made under sub-section (1) shall, for the purposes of this
Part, be conclusive proof of the fact stated therein.

85. Consequences of a declaration made under section 84.

(1) A person in respect of which or whom a declaration has been made under
sub-section (1) of section 84 shall, on the publication of such declaration in pursuance of
aub-section (2) of that section, cease to function or to transact business and any
transaction with such defaulting person, or with any person acting or purporting to act for
and on behalf of such defaulting person, on or after the publication of the declaration as
aforesaid, shall be void.
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2 The provisions of sub-section (1) and section 86, section 88 and section 89
shal, as far as may be, apply to company or undertaking which is an associated
undertaking of a defaulting person in respect of which or whom a declaration under sub-
section (1) of section 84 is made.

3 In this sub-section, “undertaking” and “associated undertaking” have the
same meanings as in the Monopolies and Restrictive Trade Practices (Control and
Prevention) Ordinance, 1970.

86. Deposit of cash and preservation of assets, etc.

@ Notwithstanding anything contained in section 85, where a declaration
under sub-section (1) of section 84 has been nade in respect of any defaulting person,
every person who has in his possession or custody, or under his control, any moneys,
movable properties, shares, securities of any description or title deeds relating to property
which belong to the defaulting person shall promptly deposit, or cause to be deposited,
such moneys, movable properties, shares, securities and title deeds with any of banks or
any other person as may be specified by the State Bank.

2 If any person who is required by sub-section (1) to deposit, or to cause to
be deposited, any moneys, movable properties, shares, securities or title deeds fails to do
so within two days of the publication of the declaration under sub-section (1) of section
84, any person authorized by the State Bank in this behaf may enter and search any
premises and seize such moneys, movable properties, shares, securities or title deeds and
deposit, or cause to be deposited, the same in accordance with sub-section (1).

3 Until such time as an official liquidator, official assignee, interim receiver
or official receiver, as the case may, be appointed by the Court on an application made
under section 88, takes over the possession, custody or control of any books, documents,
records and assets of a defaulting person in respect of which or whom a declaration under
sub-section (1) of section 84 has been made, including any actionable claims to which
such defaulting person is, or appears to be, entitled, the chief executive, by whatever
name called, and a director, manager, officer, employee and agent of such defaulting
person, and every other person who may have in or under his possession, custody or
control of such books documents, records, assets or claims, shall preserve and aid in
preserving, such books, documents, records, assets and claims and shall without prejudice
to any other liability that he may incur, be jointly and severaly liable for any loss or
damage .

4 Every person who is, or becomes indebted in any manner to a defaulting
person in respect of which or whom a declaration under sub-section (1) of section 84 has
been made shall during the period between the date on which such declaration is
published and the date as which and order for winding up an order of adjudication, as the
case may be, is made by the court, repay the amount of the debt by depositing it in the
manner provided for in sub-section (1) and inform the State Bank in writing of his having
done so.
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) In computing the period prescribed by the Limitation Act, 1908 for any
suit, appeal or application in respect of anything arising from actions which, immediately
before the coming into force of this Act were pending against a defaulting person in
respect of which or whom a declaration under sub-section (1) of section 84 has been
made, or in respect of any action to the filing of which the defaulting person may be
entitled, the period commencing on the publication of such declaration and ending on the
day on which an order for winding up or, as the case may be, an order for adjudication is
made by the Court shall be excluded.

87. Statement of assets and liabilitiesto be submitted to State Bank.

Within three days of the publication of a declaration under sub-section (1) of
section 84 in respect of a defaulting person, or within such further time as the State Bank
may by order in writing allow, the chief executive, by whatever name called, and every
director, manager, officer, and agent of the defaulting person, and every partner of the
firm and the manager, officer and agent of the defaulting person, and every other person
having a claim or liability against or towards the defaulting person, shall submit to the
State Bank a statement showing the assets and liabilities of the person so far as may be
known to him.

88.  Consequential provisionsfor winding up, etc.

(@D} Where the declaration made under sub-section (1) of section 84 is in
respect of a person other than an individual or a company, such person shall, irrespective
of the number of members of which it consists, be deemed to be an unregistered company
which may be wound up under Part I X of the Companies Ordinance, 1984.

(20  Where the person in respect of which a declaration has been made under
sub-section (1) of section 84 is a company or an unregistered company, the High Court
shall, upon an application made by the State Bank within seven days of the publication of
the declaration in pursuance of sub-section (2) of Section 84, or within such further time
as the Federal Government may allow, make an order for the winding up of the company
or the unregistered company.

(3)  Notwithstanding anything contained in the Provincial Insolvency Act,
1920 (V of 1920), and the Insolvency (Karachi Division) Act (111 of 1909), a declaration
made under sub-section (1) of section 84 in respect of an individual shall constitute an
effective ground for adjudging the individua an insolvent and the court competent to
adjudge him an insolvent shall, upon anapplication made by the State Bank within seven
days of the publication of the declaration in pursuance of sub-section (2) of section 84, or
such further time as the Federal Government may allow, pass an order of adjudication
against such individual without further proof and follow thereafter the provisions of the
Provincia Insolvency Act, 1920 (V of 1920) or, as the case may be, the Insolvency
(Karachi Division)Act (II1 of 1909), for the administration and distribution of the
property of the insolvent:



89.

@
@

(b)

(©

(d)

(€

()
(9)

(h)

2

Provided that the court shall not have the power to subsequently annul the
adjudication or accept any composition or scheme or arrangement.

Obstruction to exercise of power s by authorized per son.

No person shall-

refuse any person authorized by the State Bank under section 82 or
receiver appointed under section 83 (hereinafter to be referred to as
“authorized person”), access to any premises or part thereof, or fail to

submit to the search of his person;

assault, obstruct, hinder or delay any authorized person in effecting any
entrance which he is entitled to effect;

fail to comply with any lawful demands of any authorized person in the
execution of his duties under this part;

refuse to give to an authorized person any information which may
reasonably be required of him and which he has it in his power to give;

fail to produce to, or conceal or attempt to conceal from, an authorized
person, any property, book, other document, or article in relation to which
the investigating officer has reasonable grounds for suspecting that an
offence has been or is being committed under this Act;

rescue or endeavor to rescue any thing which has been duly seized;

furnish to an authorized person astrue, information which he knows or has
reason to believe to be false; or

before or after any seizure, break or otherwise destroy any thing to prevent
the seizure thereof, or the securing of the same.

Where an authorized person examines on oath under paragraph (d) of

section 82, the record of an examination or a written statement on oath or affirmation
made pursuant or any property’s book, other document, article or thing produced in the
course of an examination or under a written statement on oath or affirmation shal,
notwithstanding any law or rule of law to the contrary, be admissible in evidence in any
proceedings in any court-

@
(b)

for, or in raation to, an offence under this Act;

for, or in relation to, any other matter under this Act; or
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(©)

for, or in relation to, any offence under any other written law,

regardless whether such proceedings are against the person who was
examined, or who produced the property, book, other document, article or
thing, or who made the written statement on oath or affirmation, or against
any other person.
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PART IX

INFORMATION AND SECRECY

0. Power of State Bank to collect, publish and furnish credit
infor mation.

@ Every bank/ financia institution shall furnish to the State Bank credit
information in such manner and a such intervals as the State Bank may specify in
regulations made by it and may, either on its own or at the request of any bank, make
such information available to the bank or an-other bank on payment of such fee as the
State Bank may specify from time to time:

Provided that a bank shall not enter into any financial arrangement or provide any
credit facility in excess of the limit specified by the State Bank in its regulations
without obtaining credit information on the borrower from the State Bank.

(2 Any credit information furnished by the State Bank to a bank under sub-
section (1) shall be treated as confidential and shall not, except for the purposes of this
section or with the prior permission of the State Bank, be published or otherwise
disclosed.

(3) The information furnished under sub-section (1) may be consolidated by
the State Bank to determine, a a minimum, the total indebtedness and payment
performance of each customer of abank which may then be provided to each bank under
sub-section (2) for internal cortrol and monitoring purposes of the bank and to monitor
the exposure of the banking system to credit facilities and nonperforming loans.

4 No court, tribunal or other authority, including an officer of the
Government, shall require the State Bank or any bank to disclose any information
furnished to, or supplied by, the State Bank under this section

) For the purposes of this section

@ “borrower” means any person to whom any credit limit has been granted
by any bank, whether disbursed or not, and includes—
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(b)

91.

@

2
@

(b)

(i)
(i1)

(iii)

(iv)

in the case of a company or corporation, its subsidiaries,

in the case of a Hindu undivided family, any member thereof or
any firm in which such member is a partner;

in the case of afirm, any partner thereof or any other firm in which
such partner is a partner; and

in the case of an individual, any firm in which such individua is a
partner; and

“credit information” means any information relating to—

(i)

(i1)

(iii)

(iv)

the amounts and the nature of loans or advances or other credit
facilities, including bills purchased or discounted, letters of credit
and guarantees, indemnities and other engagements extended by a
bank to any borrower or class of borrowers;

the nature of security taken from any borrower for credit facilities
granted to him;

the guarantees, indemnities or other engagements furnished to a
licensed bank by any of its customers; and

operations or accounts in respect of loans, advances and other
credit facilities referred to in this section

Reporting of suspicioustransactions.

If a bank or any of its directors or officers has reasonable grounds to
suspect that any person who may be, directly or indirectly, involved in money laundering
or the funding of terrorism, or any transaction that may be connected to money
laundering or the funding of terrorism, the bank or its director or its officer shall
immediately report the details of such person or sich transaction to the State Bank and
relevant law enforcement agency having jurisdiction.

If the State Bank has reasonable grounds to suspect that —

any person is involved, directly or indirectly, in money laundering or the

funding of terrorism;

any transaction that may be or may have been connected to money
laundering or the funding of terrorism has taken place, is in the process of

taking place or is about to take place; or
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(© upon receipt of a report from a bank or any of its directors or officers
under sub-section (1),

the State Bank may send such information to the relevant law
enforcement agency having jurisdiction over the matter.

3 The State Bank may investigate any transaction or person referred to in
ub-section (2) and, notwithstanding the provisions of any law, direct the bank to freeze
or lift the freeze of the accounts of any person or the transaction so as to prevent the
withdrawal or transfer of funds from that account or transaction

(4) The State Bank may make regulations specifying the information that
banks must collect and maintain about their clients, whether account holders or not,
including requirements relating to know your customer policy and standards of the due
diligence.

(5) No action, suit or proceedings shall lie against any bank or financial institution
including State Bank and their employees for any injury or loss caused to any person due
to the disclosure made under this section Further, no person shall be entitled to claim any
compensation or damages or ingitute any suit or proceedings for any injury or loss
caused to him by disclosure of such information

(6) No person -

@ who knows or suspects that an investigation is made under sub-section (3)
shal divulge the information regarding such investigation to another
person whereby such investigation is prejudiced or is likely to be
prejudiced; or

(b) shall falsify, conceal, destroy or otherwise dispose of, or cause or permit
the falsification, concealment, destruction or disposal of material which is
or islikely to be relevant to an investigation made under sub-section(3).

) For the purposes of this section —

@ “money laundering” includes engaging in any manner, whether directly or
indirectly, in a transaction that involves property which is the proceeds of
acrime, or transferring proceeds of a crime through legitimate channelsin
order to conceal or make untraceable their original source, or doing such
other act that may constitute an offence of money laundering under any
other law applicable in Pakistan; and

(b) “terrorism” or “terrorist” shall have the same meanings as in the Anti -
Terrorism Act 1997 or any other law applicable in Pakistan relating to
terrorism.
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92. Banking secrecy.

1) Except as provided under section 90 and sub-section (3), and without
prejudice to the powers of supervision inspection and investigation of the State Bank
conferred under this Act, nothing in this Act shall authorize the Federal Government to
direct the State Bank to inquire specifically into the affairs of any individual customer of
abank.

2 Subject to sub-section (3), no director, chief executive or officer of a bank,
whether during his tenure of office or during his enployment, or thereafter, and no
person who for any reason, has by any means access to any record, register,
correspondence, or other document whatsoever relating to the affairs or account of any
particular customer of a bank, shall, give divulge reveal or other-wise disclose any
information relating to the affairs of such customer.

3 The provisions of sub-section (2) shall not apply to—

@ the statements prepared by a bank in such form and manner as the State
Bank may specify in respect of written off loans or any other financial
relief to a person as well as the provision, if any, made for bad or doubtful
debts, that is reflected in the balance sheet and profit and loss accounts of
the bank;

(b) the exchange of information amongst banks either directly between
themselves or through any other credit reference bureau authorized by the
State Bank, for the purpose of credit assessment of any customer or
prospective customer;

(© the information for which, the customer, or his personal representative,
has given permission in writing to disclose;

(d) a case where the customer is declared bankrupt, or, if the customer is a
company or enterprise, the company or enterprise is keing or has been
wound up in Pakistan or in any country, territory or place outside
Pakistan;

(e where a customer of a bank has died, whether testate or in testate, and the
information is required by his appointed personal representative or any
person entitled to letters of administration solely in connection with an
application for a grant of probate or |etters of administration;

® for the purposes of any criminal proceedings or in respect of any civil
proceedings-

() between a bank and its customer or his guarantor relating the
customer's transaction with the bank ; or
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(i) between the bank and two or more parties making adverse claims
to money in a customer's account where the bank seeks relief by
way of interpleader;

(9) where the bank has been served a garnishee order attaching monies in the
account of the customer;

(h) any information provided to an external bureau established, or to an agent
appointed, by the bank with the prior written consent of the State Bank;

() information that relates solely to—
() credit facilities granted by a branch of aforeign bank;

(i)  foreign exchange, money market or other transactions between the
branch in Pakistan of a foreign bank and other companies or
financia ingtitutions, in or outside Pakistan,

and the information is required by its head office;

()] any information or document which at the time of disclosure is or has
aready been made lawfully available to the public from any source other
than the bank, or to information which is in the form of a summary or
collection of information set out in such manner as does not enable
information relating to any particular bank or any customer of the bank to
be ascertained;

(k) any information or documents that is disclosed to the State Bank, or to any
of its directors, officers or employees or to any person authorized by the
State Bank, where such disclosure is for the purpose of the exercise of
powers, performance of functions or the discharge of duties of the State
Bank, or of the directors, officers or employees, or of the authorized

person;

() the information provided to any authority authorized by law to have
jurisdiction over anti money laundering or funding of terrorism; and

(m) any information provided in accordance with practice and usage
customary among bankers, necessary or appropriate for a bank to divulge
such information.

4) In any civil proceedings under paragraph (f) of sub-section (3) where any
information or document is likely to be disclosed in relation to a customer's account, such
proceedings may, if the court, of its own motion, or on the application of a party to the
proceedings, so orders, be held in camera and in such case, the information or document
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shall be secret as between the court and the parties thereto, and no such party shall
disclose such information or document to any other person.

(5) Unless the murt otherwise orders, no person shall publish the name,
address or photograph of any parties to such civil proceedings as are referred to in
paragraph (f) of sub-section (3), or any information likely to lead to the identification of
the parties thereto, either during the currency of the proceedings or at any time after they
have been concluded.
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PART X
CORRECTIVEACTIONSAND BANK RESOLUTION MEASURES

93. Power of the State Bank to take corrective actions and institute bank
resolution measur es.

@ The State Bank shall have the power to take any of the corrective actions
as provided under this Part when any of the circumstances referred to in sub-section (1)
of section 94 exists, and ingtitute bank resolution measures in accordance with the
provisions of this Part as it deems necessary, and every person in respect to which or to
whom the corrective action or bank resolution measures apply shall comply with and
give full effect to the direction, order ard any other requirement of the State Bank under
this Act.

(20  Anyreferencein this Part to a “bank” shall be read asincluding a
referenceto-

@ an associate company or associated undertaking or subsidiary of such
bank; and

(b) a person controlled by a director or directors of the bank or by persons
acting in concert with a director or directors of a bank:

Provided that nothing in this Part shall apply to an associated company or
associated undertaking or subsidiary of a foreign bank, where the
associated company or associated undertaking or subsidiary is established
outside Pakistan and is not carrying a business in Pakistan.

94.  Circumstances under which corrective actions may be taken by the
State Bank.

@ Subject to sub-section (2), where-
@ a bank informs the State Bank that it is insolvent or that it is likely to
become unable to meet al or any of its obligations to a materia extent or

that it isabout to suspend payment to any extent under section 74; or

(c) whether after an inspection under Section 75, or otherwise howsoever, the State
Bank is satisfied that a bank-

() is carrying on its business in a manner detrimental to the interests
of its depositors, creditors or the public generaly;

(i) is not paying its financial obligations as they fall due;
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(iii)

(iv)

v)

(vi)

(vii)

(viii)

(i)
)

(xi)

(xii)

(xiii)

(xiv)

has become or is likely to become unable to meet al or any of its
obligationsto a materia extent, or is about to suspend payment to
any extent;

has contravened any provisiors of this Act or any restrictions or
condition imposed on its license, or any provisiors of any law,
regardless that there has been no prosecution in respect thereof;

has obtained its license on the ground of false or fraudulent
statements made by it in connection with the license application;

the association of any director, chief executive or officer of abank is
or is likely to be detrimental to the interests of the bank or its
depositors or otherwise undesirable;

the State Bank is being hindered in supervising the bank under this
Act because all or a significant part of the administration, operation
and books or records of the bank have been willfully destroyed,
concealed or moved outside of Pakistan without the prior consent of
the State Bank;

has failed to carry out any direction given to it by the State Bank;
has less than the minimum capital required by or under this Act;

isinsolvent and the value of total assets is less than the value of total
liabilities;

is facing a petition or legal action for relief by a custodian, receiver
or liquidator under any liquidation law or other law that provides for
relief of debtors or which relates to debtors;

has engaged in or been used for crimina activities and the bank has
not taken measures adequate to ensure that if the bank is not and will
not engage in or be used for future criminal activities;

consist of one or more foreign banks or financial institutions which
have gone into voluntary liquidation, or in respect of which a
custodian, receiver or liquidator has been appointed, or whose license
to carry on banking business in the country of its principal place of
business has been cancelled; or

is otherwise in a situation or circumstance which in the consideration
of the State Bank may materialy impair the ability of the bank to
make payments, meet its obligations or otherwise cortinue its
operations,
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the State Bank shall issue a warning notice to the bank under section 95.

2 Notwithstanding the provisions of sub-section (1), where the State Bank
determines that the giving of a warning notice under section 95 would jeopardize the
interest of depositors or creditors, or prejudice the interests of the bank, the State Bank may
proceed to take any of the corrective actions under section 96 without giving a warning
notice to the bank.

95.  Warning noticeto beissued by State Bank.

@ Subject to sub-section (2) of section 94, where the State Bank has made a
determination that any of the circumstances described in section 94 exists in respect of a
bank, the State Bank shall notify the bank in writing of its determination and issue a
warning notice to the bank.

2 Upon being served a notice under sub-section (1), the bank shall, within
two weeks of being served the notice, submit to the State Bank in writing its plan of
action and commitment to execute the plan of action to address the weaknesses or lapses
as may be specified in the notice given under sub-section (1).

3 A plan of action referred to in sub-section (2) shall-

() give details of the package of remedia measures which the bank
would take to address the underlying weaknesses or lapses in the
bank;

(i) be approved by the Board of Directors of the bank concerned,;

(i)  specify the timeframe within which the weaknesses or lapses
would be satisfactorily addressed; and

(iv)  explain the monitoring mechanisms for the implementation of the
remedial measures.

(4 A bank which has submitted a plan of action to the State Bank shall
submit to the State Bank such updates or other reports as the State Bank may require.

) If a bank fails to submit a plan of action as required under sub-section (2)
within the specified time or if the State Bank determines that the plan of action submitted
by the bank is inadequate, or if the bank fails to implement the plan following its
submission under sub-section (2), the State Bank may take any actions specified under
section 96.
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96.

@

@

(b)

(©

(d)

Power of State Bank to ensure prompt corrective actions

Without prejudice to the generality of section 93, the State Bank may take
one or more of the following actions against a bank under sub-section (2) of section 94 or
in respect of which a notice has been issued under sub-section (1) of section 95:

caution or prohibit banks generally or any bank in particular against
entering into any particular transaction or class of transactions;

direct the bank to cease and desist from any unsafe or unsound practice or
contravention;

require the bank to take appropriate action as may be directed by the State

Bank;

during the course, or after the completion, of any inspection of a bank
under section 75, on such terms and conditions as may be specified by the
State Bank-

()

(i)

(iii)

(iv)

v)

(vi)

require the bank to call a meeting of its directors for the purpose of
considering any matter relating to or arising out of the affairs of the
bank, or require an officer of the bank to discuss any such matter
with an officer of the State Bank;

depute one or more of the officers of the State Bank to watch the
proceedings at any meeting of the Board of Directors of the bank
or of any committee or of any other body constituted by it;

require the bank to give an opportunity to the officers so deputed
under sub-paragraph (ii) to be heard at such meetings and also
require the bank to send a report of such proceedings to the State
Bank;

require the Board of Directors of the bank or any committee or any
other body constituted by it to give in writing to any officer
specified by the State Bank in this behalf at his usual address all
notices of, and other communications relating to, any meeting of
the Board, committee or other body constituted by it;

appoint one or more of the officers of the State Bank to observe the
manner in which the affairs of the bank or of its offices or branches
are being conducted and make areport thereon; or

require the bank to make, within such time as may be specified by
the State Bank, such changes in the management as the State Bank
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(f)

(9)

(h)

()

1)

(k)

0

(m)

(n)

(0)

()

may consider necessary in consequence of the state of affairs
disclosed during or by the inspection;

require the bank to increase its paid up capital either through the issue of
new shares or acall on the unpaid portion of the issued capital;

require the bank to maintain higher capital adequacy or liquidity ratios or
place other restrictions or conditions on the business conducted by the
bank ;

suspend or reduce in whole or part of shareholders’ rights, including
voting rights, in the bank;

prohibit the distribution of profits or other withdrawals by shareholders of
the bank;

limit the compensation (including management fees and bonuses) paid to
directors and officers of the bank;

prohibit or impose limitations on the acceptance of deposits and the
granting of loans or advances or the making of investments by the bank;

require the bank to enhance its governance, internal controls and risk
management systems,

require the downsizing of operations and sale of assets, restrict the
expansion of branches or offices or the closing of branches or offices in
Pakistan or abroad, of the bank;

enhance provisioning for assets of doubtful quality and for those that are
not represented in the accounts at fair value;

prohibit principal or other payments on subordinated debt provided by the
shareholders of the bank; or

notwithstanding the provision of the Companies Ordinance, 1984 or any
other law and without prejudice to section 43, the State Bank may be order
in writing remove from office any officer or person acting for or on behal f
of the bank;

notwithstanding the provisions of the Companies Ordinance, 1984 and any
other law, by order in writing made by the State Bank, supersede the
Board of Directors and take control of the bank and gperate its business
through the appointment of any person, selected by the State Bank as
being appropriate to manage hereinafter referred to as “Administrator”
business of the bank for the period specified in the order ;

97



(g) notwithstanding the provision of any other law, by order in writing made by
the State Bank, require the bank to apply for de-listing from any stock
exchange on which it is listed; and

(r) where the State Bank has determined that any income earned by a bank that is
subject to the provisions Part IV is not in accordance with Shariah, direct the
bank to credit such income into any charity fund in such manner and under
such terms as may be specified in the regulations made by the State Bank.

2 An order or requirement shall only be made under paragraph (o), (p) and
(g) of sub-section (1) after the affected persons have been given a reasonable opportunity
to make representations to the State Bank against, or otherwise in respect of, the proposed
order:

Provided that if in the opinion of the State Bank, in the case of an order or
reguirement to be made by the State Bank under paragraph (0), paragraph (p) and
paragraph () of sub-section (1), any delay would be detrimental to the interests of
the bank, or its depositors, creditors or the public generadly, the order may be
made immediately and the opportunity to make representations against or
otherwise in relation to the order shall, in such case, be given as soon as possible
after the order has been made, and the order may, in consequence of such
representations either be confirmed, or be modified, amended, atered, varied or
replaced or be revoked subject to such conditions, if any, as the State Bank may

specify.

3 A bank in respect of which an order is issued under paragraph (p) of sub-
section (1) shall bear al expenses incurred while managed by an Administrator pursuant
to an order.

4 An order made under paragraph (p) of sub-section (1) shall be valid for a
period not exceeding 2 years unless extended by subsequent order issued by the State
Bank.

) No order or requirement under paragraph (0), (p) or (q) of sub-section (1)
shal be made except by the Governor of the State Bank on a report by a standing
committee set up by the State Bank for this purpose.

(6) Any person affected by an order or requirement referred to in sub-section
(5) may make an appeal to the Central Board of Directors of the State Bank whose
decision shall be findl.

) The State Bank shall provide an initial report to Federal Government as

soon as practicable after the control of a bank has been taken over by an Administrator
appointed under paragraph (p) of sub-section (1) and a yearly report thereafter.
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(8)  Any person removed from office under paragraph (o) of sub-section (1)
shall cease to hold the office from which he is removed with effect from the date set out
in the order and shall not thereafter hold any other office whatsoever in that bank or, in
any manner, whether directly or indirectly, be concerned with, or take part, or engage in,
any activity, affairs or business whatsoever of or in relation to that bank.

9 The removal of any person under paragraph (o) of sub-section (1) shall be
lawful and valid notwithstanding anything contained in any contract of service or other
contract or agreement, whether express or implied, whether individual or collective, and
whether or not made or provided for under any law or regulation and any person so
removed from office shall not be entitled to claim any compensation for the loss or
termination of office.

(10)  For the purposes of this Part, the capital of a bank shall be determined in
accordance with standards and procedures may be specified in the regulations made by
the State Bank; and the value of the assets and liabilities of abank shall be determined in
accordance with valuation standards and procedures specified in the regulations made by
the State Bank.

97. Effect of taking control.

Q) Where an order has been made under paragraph (p) of sub-section (1) of
section 96, the bank and its directors, chief executive and officers shall submit the
property, business and affairs of the bank to the control of the Administrator, and shall
provide the Administrator appointed with all such facilities as may be required to carry
on the business and affairs of the bank.

2 Where an order has been made under paragraph (p) of sub-section (1) of
section 96, the Administrator shall assume control of the property, business and affairs of
the bank concerned, and carry on the business and affairs of that bank in the name and on
behalf of that bank, for such time as may be specified in the order or until such time when
the order is revoked.

3 Throughout the period of control as specified in the order made under
paragraph (p) of sub-section 3 (1) of section 96 there shall be vested in the Administrator,
all the powers of the bank, and of its directors and shareholders, under the constituent
documents or memorandum or articles of the bank, or exercisable by the bank or its
directors under any law, or otherwise howsoever, regardless of whether such powers are
exercisable by resolution, specia resolution, or in any other manner whatsoever.

4 During the period that an order under paragraph (p) of sub-section (1) of
section 96 is in force, no director, chief executive or officer of a bank to which the order
relates shall, either directly or indirectly, engage in any activity in relation to the bank,
except as may be required or authorized by the Administrator and no remuneration of
whatever nature shall accrue or be payable to such director, chief executive or officer of
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the bank, except such as may be approved in writing by the Administrator in relation to
any activity required or authorized by the Administrator, as the case may be.

98. Power s of Administrator to take Remedial M easur es.

An Administrator appointed under paragraph (p) of sub-section (1) of section 96,
may, with the approval of the State Bank, and notwithstanding any provisions of the
Companies Act or any other law, take any one or more of the following measures for the
purpose of carrying out the rehabilitation of the bank—

@ suspend, terminate or wind up any part of the bank’s activities in or
outside Pakistanin accordance with the provisions of this Act;

(b) sl the assets of the bank to any other bank or entity on such terms and
conditions as may be approved by the State Bank;

(© terminate the employment of any officer or employee of the bank, or
replace any officer and employee, of the bank;

(d) make such arrangements as the Administrator considers necessary for the
merger of the bank with another bank;

(e re-organize the bank by increasing its capital and selling shares to new
shareholders and reconstituting the Board of Directors of the bank in
accordance with the provisions of this Act;

® re-construct the bank in any such manner as the Administrator considers to
be in the interest of depositors, including the closing down of businesses
that are not viable or re-organizing its management; or

(9) take any such other measures as may be approved by the State Bank to
rehabilitate the bank.

99. Other measures available to the State Bank.

@ The State Bank shall, within one year of placing a bank under the control
of an Administrator appointed under paragraph (p) of sub-section (1) of section 96, audit
or cause to be audited the accounts of the bank concerned and publish a report thereof.

2 Whether or not an order has been issued under paragraph (p) of sub-
section (1) of section 96, and notwithstanding the provisions of the Companies
Ordinance, 1984 and any other law, the State Bank may take any one or more of the
following actions with regard to a bank-
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@

(b)

(©

(d)

(€

3

release the suspension of the Board of Directors of the bank made under
paragraph (p) of sub-section (1) of section 96 and order the same Board of
Directors to operate the business of the bank;

dismiss the Board of Directors of the bank and direct the convening of a
general meeting of the bank to elect a new Board of Directors and to have
the business of the bank operated by the new Board of Directors,

in accordance with section 101, carry out a capital reduction exercise and
cancel any portion of the shares of the bank which islost or unrepresented
by available assets;

dilute the participation of the existing shareholders by issuing shares to
such persons and at such consideration as may be determined by the State
Bank; or

file an application in the High Court under Part XI for the liquidation of
the bank.

Without prejudice to the powers conferred on the State Bank under section

96 or sub-section (2), the State Bank may with the concurrence of Federal Government,
and by order published in the Gazette-

@

(b)

(©

(d)

(4)

direct any shareholder of the bank to divest or transfer the shares owned
by him, to afit and proper person approved by the State Bank on payment
by such person of such payment as may be determined by the State Bank;

transfer any assets or liabilities, in whole or part, from the bank to another
bank or other interested parties, on such terms and conditions & may be
determined by the State Bank;

subject to section 102, vest all or part of the assets and liabilities of the
bank in another bank or such other person, as may be considered
appropriate by the State Bank; and

establish a new bank to be capitalized by the Federa Government to
acquire the assets and liabilities of the bank.

In deciding on the appropriate action to be taken under subsection (2) or

sub-section (3), the State Bank shall have due consideration to the latest audited report of
the bank and any report prepared by the Administrator appointed under paragraph (p) of
subsection (1) of section 96.

Q)

No action under sub-section (2) or sub-section (3) shall be made unless the

bank in respect of which the action is to be taken has been given a reasonable opportunity
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to make representations to the State Bank against, or otherwise in respect of, the proposed
order:

Provided that if in the opinion of the State Bank, in the case of an action to
be taken by the State Bank under subsection (2) or sub-section (3), any
delay would be detrimental to the interests of the bank, or its depositors,
creditors or the public generally, the action may be taken immediately and
the opportunity to make representations against or otherwise in relation to
the action shall, in such case, be given as soon as possible after the action
has been taken, and the action may, in consequence of such
representations either be confirmed, or be modified, amended, altered,
varied or replaced or be revoked subject to such conditions, if any, as the
State Bank may specify.

(6) The State Bank may for the purposes of this section, disclose information
relating to the bank or to its assets or operations, to any potential acquirer provided that
the recipients of such information will hold it in confidence and only use it for the
purpose of determining whether or not to acquire the shares or assets of the bank
concerned.

100. Shareholder Representations.

(1)  Without prejudice to sub-section (2) of section 96, for the purposes of this
Part, only the Owners' Representative of a bark appointed under sub-section (2) may
make representations to the State Bank against any action taken by the State Bank where
the order relates to shareholders.

2 For the purposes of this section, the owners of a bank shall be represented
by arepresentative (in this section referred to as the *Owners' Representative') who shall
be —

@ the person appointed by a decision taken by a simple magority vote of the
owners of the bank and which is notified in writing to the State Bank, or

(b) the person holding for the time being the office of Chairman of the Board
of Directors of the bank or his duly authorized representative.

3 Within fourteen days from the date of service of an order made by the
State Bank under sub-section (2) or sub-section (3) of section 99, the Owners
Representative may make representations in writing to the State Bank against the
decision taken with reasons why the action should not be taken.

4 The Owners Representative shall be deemed to have consented to the
decision taken if the State Bank does not receive the objection on time.
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(5) The State Bank shall within fourteen days of the receipt of representations
made by the Owners’ Representative review the objections and may either confirm
modify or terminate the order as it considers appropriate giving the grounds for its
decision.

(6) The decision of the State Bank shall be served promptly on the Owners
Representative of the bank.

(7)  All action taken by the State Bank shall remain in full force and effect
during such period unless or until otherwise terminated by the State Bank.

(8 The order confirmed, modified or terminated by the State Bank shall be
final and conclusive.

101. Capital reduction and cancellation of shares.

@ Notwithstanding anything in the Companies Ordinance, 1984 and any
other law, or the constituent documents or memorandum of articles of a bank, where the
paid-up capital of such bank has been lost or is un-represented by available assets, the
State Bank may, with the approval of the Federal Government, on notice being published
in two daily newspaper, order the reduction of the share capital of the bank by canceling
such portion of its paid-up capital that has been lost or un-represented by available assets.

2 Notwithstanding anything in the Companies Ordinance, 1984 and any
other law or the constituent documents or memorandum of articles of the bank, where the
assets or liabilities of the bank have been transferred to another person under paragraph
(b) or (d) of section 98, the State Bank may, with the concurrence of the Federa
Government, on notice being published in 2 dailly newspaper, order the cancellation of
the residual share capital of the bank.

3 Where the State Bank issues an order under subsection (1) to reduce the
share capital of a bank, if on the expiry of thirty days from the date of any call made by
the bank on its members to pay on their respective shares, payment on any such shares
has not been made, the State Bank may proceed to cancel such shares for which payment
has not been made accordingly and in the case of an insolvent bank, write down the share
capital to anominal vaue of one hundred thousand rupees.

4) Where the share capital of abank is reduced pursuant to subsection (1), or
any of its shares is cancelled pursuant to subsection (2), the State Bank may require the
constituent documents or memorandum of articles of the bank to be altered and any
company records or registrations amended accordingly.

) The powers conferred on the State Bank under this section shall be in
addition to any powers accessible under section 97 to 106 of the Companies Ordinance,
1984, and where an order is proposed to be made by the State Bank under section (1), the
State Bank may exercise any of the powers conferred on the Court under those
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provisions; and section 105 and section 106 shall apply in relation thereto.

102.

Vesting of Assetsand Liabilities.

Where al or part of the assets and liabilities of a bank are to be vested or
transferred to another bank or enterprise under section 98 or section 99, the State Bank
may, with the concurrence of the Federal Government, by order published in the Gazette,
vest or transfer the assets and liabilities specified in the acquiring institution on such
terms and conditions as it may consider appropriate.

103.

@
@

(b)

(©

104.

D

Conditions for Vesting.
No vesting order shall be made under section 102 unless—

the vesting of assets and liabilities of the bank to which an order under
section 102 applies (hereinafter referred to as the “transferee institution”)
in the acquiring institution is justified by the interests of the depositors and
creditors of the transferee institution or the public interest;

the acquiring institution is capable of carrying on in a competent manner
the business of the bank ; and

the acquiring institution agrees in writing to comply with such terms and
conditions as may be specified by the State Bank relating to the manner in
which the assets to be vested are to be used and any existing liabilities are
to be met.

Effect of Vesting Order.

With effect from the relevant date specified in the vesting order made

under section 102 —

@

(b)

(©

al rights of the transferee institution to the assets vested and all
obligations under the liabilities vested shall be deemed to have been
transferred to and acquired by the acquiring ingtitution, and
notwithstanding the provisions of any other law to the contrary, no other
action shall be required to perfect such transfer or acquisition;

al entries in all the Official Registers in Pakistan recording assets or
liabilities so vested shall be changed by replacing the name of the
transferee ingtitution with the name of the acquiring institution, provided
however, that no failure to make such change shall affect any right or
obligation transferred and acquired by the acquiring institution under the
vesting order;

the acquiring institution shall comply with the terms and conditions of the
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(d)

C)

)

vesting that the acquiring institution has consented to in writing and with
any such other directions as the State Bank may issue under this Act or the
Companies Ordinance, 1984;

the license issued to the transferee ingtitution shall be modified to the
extent necessary to accommodate the effects of the vesting order on the
business of such transferee institution ; and

if all assets and liabilities of the transferee institution deriving from both
domestic banking business and banking business outside Pakistan are
vested in the acquiring institution, the license to the transferee institution
shall be cancelled by the State Bank.

Unless otherwise specified by the State Bank and as may be set out in the

vesting order made under section 101, with effect from the relevant date—

@

(b)

3
@

(b)

all contracts, deeds, bonds, agreements, powers of attorney, grants of legal
representation and other instruments of whatever nature pertaining or
relating to the vested assets or liabilities of the transferee institution and
subsisting, or having effect on the day immediately preceding the relevant
date and to which the transferee institution is a party or which are in favor
of the transferee institution , shall be deemed with effect from the relevant
date to be contracts, deeds, bonds, agreements, powers of attorney, grants
of legal representation or other instruments entered in to or granted, as the
case may be, by the acquiring institution; and

all actions and proceedings of whatever nature ingtituted by or against the
transferee institution pertaining or relating to the vested assets or liabilities
of the transferee institution and pending on the day immediately preceding
the relevant date, shall be deemed with effect from the relevant date to be
actions and proceedings ingtituted by or against the acquiring institution,
and may be continued or prosecuted accordingly.

For the purposes of this section

‘relevant dat€ means the date the vesting order is published in the
Gazette;

“ Official Registries’ means a registry established under the law of
Pakistan that records the creation of interests, ownership, transfers and
dealings in properties whether movable or immovable of individuals and
bodies corporate in Pakistan.
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105. Finality of Vesting Order.

Notwithstanding any other provisions of this Act or any other law to the contrary,
an order of the State Bank made under section 102 shall be final and conclusive with
effect from the relevant date.

106. Moratorium.

(@) In addition to the powers the State Bank in the foregoing provisions in this
Part, the State Bank may, with the consent of Federal Government, if it considers it to be in
the interest of the bank, or if it is necessary to protect the interests of depositors or maintain
stability of the banking system, by order published in the Gazette-

@ prohibit any bank from carrying on all its banking business, or such part of it,
as may be set out in the order;

(b) prohibit the bank from doing or performing any act or function connected
with all its banking business, or such part of it, as may be set out in the order;

(© apply to the High Court for an order staying for a period not exceeding six
months the commencement or continuance of all, or any class, category or
description of, actions and proceedings of a civil nature by or against the
bank with respect to all business, or any class, category or of business, of the
bank;

(d) suspend the license granted to the bank under this Act to such extent and for
such period as may be necessary to give effect to the prohibitions under

paragraph (a) or paragraph (b);or

(e provide for al such matters of an incidental, ancillary or consequentia
nature, or for which it may be otherwise necessary or expedient to provide, in
order to give effect to the matters under the foregoing paragraphs, including
provisions for the taking into the custody or control of the State Bank the
property, books, documents or effects of the bank.

2 An order under subsection (1) may, from time to time, be modified, amended,
altered, varied or replaced either prospectively, or where it is not impracticable or unjust to
do so, retrospectively, by afurther order under subsection (1).

3 An order made under subsection (1), or by virtue of subsection (2), may at
any time be revoked by the State Bank with the approval of Federal Government and any
such order may contain all such orders, directions or provisions of an incidental, ancillary or
consequential nature as may be deemed necessary by the State Bank.

107. Procedure for amalgamation.—(1) Notwithstanding anything contained in any law
for the time being in force, no bank shall be amalgamated with another institution, unless
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a scheme containing the terms of such amalgamation has been placed in draft before the
shareholders of each of the institution concerned separately, and approved by aresolution
passed by amajority in number representing two thirds in value of the shareholders of
each of the said ingtitutions, present either in person or by proxy at a meeting called for
the purpose.

(2) Notice of every such meting asis referred to in sub-section (1) shall be given to every
shareholder of each of the institution concerned in accordance with the relevant articles
of association, indicating the time, place and object of the meeting, and shall also be
published at least once a week for three consecutive weeks in not less than two
newspapers which circulate in the locality or localities where the registered offices of the

Institutions concerned are Situated, one of such newspapers being in a language
commonly understood in the locality or localities.

(3) Any shereholder, who has voted against the scheme, of amalgamation at the meeting
or has given notice in writing at or prior to the meeting to the institution concerned or the
presiding officer of the meeting that he dissents from the scheme of amalgamation, shall
be entitled, in the event of the scheme being sanctioned by the State Bank to claim from
the institution concerned, in respect of the shares held by him in that institution, their
vaue as determined by the State Bank when sanctioning the scheme and such
determination by the State Bank as to the value of the shares to be paid to dissenting
shareholder shall be fina for all purposes.

(4) If the scheme of amalgamation is approved by the requisite majority of shareholders
in accordance with the provisions of this section, it shall be submitted to the State Bank
for sanction and shall, if sanctioned by the State Bank by an order in writing passed in
this behalf shall be binding on the institutions concerned and aso on al the shareholders
thereof;

Provided that in case of foreign companies, notwithstanding the fact that a meeting of the
shareholders has not been so called, such sanction may be granted by the State Bank,
upon a certificate issued by their respective head offices, approving the scheme.

(5) Where a scheme of amalgamation is sanctioned by the State Bank under the
provisions of this section, the State Bank shall transmit a copy of the order sanctioning he
scheme to the registrar before whom the institutions concerned have been registered and
the registrar shall, on receipt of any such order, strike off the name of the institution
(hereinafter in this section referred to as the amalgamated institution) which by reason of
the amalgamation will cease to function.

(6) On the sanctioning of scheme of amalgamation by the State Bank, the property of the
amalgamated ingtitution shall, by virtue of the order of sanction, be transferred to and
vest in, and the liabilities of the said institution shall, by virtue of the said order be
transferred to and kecome the liabilities of the institution which under the scheme of
amalgamation is to acquire the business of the amalgamated institution, subject in al
cases to the terms of the order sanctioning the scheme.
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7) In this section “institution” means any bank and includes branch of foreign bank and
any other financia institution under the supervisory jurisdiction of State Bank or
Securities and Exchange Commission of Pakistan
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PART XI
LIQUIDATION
DIVISION 1. Liquidation of a Bank.

108. General

The provisions of the Companies Ordinance, 1984 shall not, unless otherwise
specified in this Part, apply to the winding-up and liquidation of a bank.

109. State Bank's permission required for the winding-up and liquidation
of a bank.

Q) No person shall petition for the winding —up and liquidation of a bank in
any court of law, without the written approval of the State Bank.

2 Notwithstanding the provisions of any other law and subject to the
provisions of this Part, no court or tribunal of Pakistan, other than the High Court, shall
entertain any action or petition brought by a bank for reief from payment of its
obligations, or against a bank for a winding-up order, and no such court or tribunal shall
appoint a custodian, receiver or liquidator for a bank.

(3) Anapproval under subsection (1) shall not be granted unless the State
Bank is satisfied -

@ that the bank is solvent and has the ability to repay its depositors and other
creditors without delay; and

(b) that the liquidation of the bank has been approved at a meeting of the
shareholders of the bank by an affirmative vote representing not less than
three fourths of the outstanding shares entitled to vote,

except that no such authority may be granted by the State Bank for the
winding —up of a domestic bank being a public corporation without the
prior written approval by the Federal Government, or for the liquidation of
a branch in Pakistan of a foreign bank without the written request by the
management of the foreign bank to which the branch belongs.

110. Rulesof Voluntary Liquidation.
Q) Before the State Bank grants an approval to any person including a bank
seeking voluntary liquidation under sub-section (1) of section 107, it shall ensure that the

bank that is the subject matter of the petition for winding-up or liquidation (hereinafter
referred to as “the incumbent bank” has -
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@ repaid first its depositors, paid al financia liabilities or obligations
incurred under this Act and returned all funds and other property held by it
in afiduciary capacity, under bailment or as lessor of a safe deposit box to
the persons entitled to possession of such funds and property; and

(b) and in the case of a bank seeking to petition for voluntary winding -up or
liquidation, in addition to the requirements in paragraph (a), it has-

() immediately cease to carry on the business to be liquidated,
exercising only such powers as are necessary to effect an orderly
liquidation; and

(i)  wound- up all operations undertaken.

2 The State Bank may request for reports, documents and such other
information concerning the person seeking the approva and the incumbent bank,
including its winding —up and liquidation plan.

3 The State Bank may issue such directions as it deems fit to any person
seeking the approval of the State Bank and the incumbent bank to ensure that the
requirements in subsection (2) are met.

4 Upon the issuance of the approval under subsection (1), the State Bank
shall cancel the license of the incumbent bank.

) The approval for voluntary liquidation shall not prejudice the rights of a
depositor or other creditor of an incumbent bank to payment in full of his claim, or the
rights of an owner of funds or other property held by the incumbent bank.

(6) If the State Bank determines that an incumbent bank is unable to meet or
may not be able to meet its financial obligations in Pakistan as they fall due, the State
Bank shall proceed to take any actions under Part X or gppoint an Administrator under
paragraph (p) of sub-section (1) of section 95.

111. Compulsory Liquidation.

@ For the purposes of this Part —

@ the capital of a bank shall be determined in accordance with the standards
and procedures specified in regulations made by the State Bank or are
otherwise acceptabl e to the State Bank; and

(b) the value of the assets and liabilities of a bank or a branch shall be
determined in accordance with vauation standards and procedures

specified in regulatiors by the State Bank or are otherwise acceptable to
the State Bank.
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2 A bank may be compulsorily wound up by the State Bank, if one or more
of the following grounds exist:

@ the bank is not paying its financial obligations in Pakistan as they fall due;
or

(b) the State Bank determines that the capital of the bank is less than one-
half of the minimum capital to be maintained by the bank by or under this
Act;

(© the State Bank determines that the value of the assets of the bank is less
than the value of the debts of the bank ; or

(d) the Administrator appointed under paragraph (p) of sub-section (1) of
section 96 recommends that the bank be wound-up.

112. Representative of Ownersin Liquidation Proceedings.

@ For the purposes of the procedures set out in this Division, the owners of a
bank shall be represented by a representative (hereinafter referred to as the “Owners
Representative”) who shall be —

@ for a domestic bank not being a public corporation, the person holding for
the time being the office of Chairman of the Board of Directors of the
bank or his duly authorized representative, unless another person is
appointed as Owners Representative by the owners of the bank;

(b) for a domestic bank being a public corporation, Federal Government or
his duly authorized representative; and

(© for a branch of aforeign bank, the chief executive officer or his deputy of
the branch in Pakistan of the foreign bank.

113. Petition for commencing liquidation proceedings.

@ The State Bank may present apetition to the High Court to commence
liguidation proceedings against a bank.

2 No petition for commencing liquidation proceedings against a bank may
be granted by the High Court unless the petition is presented together with—

@ documentary evidence showing that the bank had been placed under
administration and that Administrator had recommended the liquidation of
the bank or that the business of the bank in Pakistan has been suspended
under section105; and
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(b)

114.

copiesof financia statements of the bank certified by the State Bank, or
other documentary evidence showing that one or more of the grounds for
commencing liquidation proceedings specified in sub-section (2) of
section 109 apply.

Rejection of Petition.

A petition for commencing liquidation proceedings against a bank shall be
rejected by the High Court if —

@
(b)

(©

(d)

(€

(f)

(9)

115.

none of the grounds of subsection (2) of section 109 applies;

the State Bank opposes the petition on the ground that the requirements
under subsection (3) of section 109 are not met;

the petition is not accompanied by the documents required by subsection
(2) of section 111;

any document or other evidence submitted to the High Court in support of
the petition is manifestly false or inaccurate and without such document or
other evidence the petition does not meet the requirements of the law;

the Owners Representative for the bank shows, with the concurrence of
the State Bank, to the satisfaction of the High Court that supplemental
payments of capital funds have been made to the bank immediately
sufficient to eliminate the grounds for commencing liquidation
proceedings against the bank ;

the petition concerns a domestic bank being a public corporation and the
Federal Government presents to the High Court a written guarantee of
the Federal Government for the due payment of al liabilities of the bank;
or

the petition does not meet any other requirement of the this Act.

Rejection of Frivolous Petition.

At any time after the filing of a petition for commencing liquidation proceedings
against a bank, the High Court may reject any petition with or without a hearing, on the
ground that the petition is frivolous, in which case the High Court may award costs and
damages to the State Bank resulting from the filing of the petition.
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116. Appointment of Liquidator.

1) Upon an application made by the State Bank to commence liquidation
proceedings under subsection (1) of section 113 against a bank, the High Court shall
appoint the State Bank or a person or persons nominated by the State Bank to act as a
liquidator of the bank (hereinafter referred to as the “Liquidator”).

2 In this Part, a bank against which liquidation proceedings have been
commenced may be referred to as “bank in liquidation.”

117. Termsand Conditions of Service of Liquidator.

Q The decision of the High Court appointing a Liquidator shall specify the
remuneration and the other terms and conditions of his employment.

2 The remuneration and other costs incurred on account of the Liquidator
shall be paid from the assets of the bank in liquidation.

3 The Liquidator shall carry out his activities under the direction and
supervision of the High Court in close consultation with the State Bank.

4 The High Court shall provide the Liquidator with written directions
including a list of activities which the Liquidator may undertake and the Liquidator may
at any time apply to the High Court for directions where specifically required to do so by
or under this Act.

) Upon the resignation, death or incapacity to act as liquidator, a person
appointed by the State Bank shall temporarily assume the position of the Liquidator and
exercise all the powers of the Liquidator until a successor liquidator is appointed by the
High Court, upon the application of the State Bank.

(6) Whenever a Liquidator is replaced, the person replacing the Liquidator
shall succeed to al the powers of the Liquidator, and the books, records and remaining
assets of the bank in liquidation in the custody of the Liquidator or the State Bank as well
as the books and records of the Liquidator shall be promptly transferred into the custody
of that person.

) The State Bank shall indemnify the Liquidator for al liabilities and all
reasonable costs and expenses incurred by the Liquidator on account of the liquidation to
the extent that the available assets of the bank in liquidation are insufficient to meet such
liabilities, costs and expenses.

118. Dutiesand Powersof Liquidator.

(@D} Immediately upon his appointment by the High Court, the Liquidator shall
take charge of the offices, books, records and assets of the bank and direct the liquidation
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proceedings in accordance with this Act.

2 Upon his appointment as a Liquidator for a bank in liquidation, the
Liquidator shall become the sole legal representative of the bank, and succeeds to all
rights and powers of the shareholders of the bank relating to their shares of the bank, the
Board of Directors of the bank, and the officers of the bank including all powers
necessary or expedient to manage, operate and liquidate the bank and to comply with any
order, direction or guideline received from the High Court.

3 Without limiting the generality of the provisions of subsection (2), the
Liquidator may request the High court to vest all or part of the assets ard liabilities of the
bank in liquidation in another bank in accordance with the provisions of Part X.

4 The Liquidator may engage the services of any professionally qualified
person to assist the Liquidator in the exercise of the Liquidator's functions in a
liquidation of abank under this Part

119. Set Off and Netting.

@ Nothing in this Act and no decision made under this Act shall prevent or
prohibit the set off by operation of law of obligations between a bank in liquidationand
its contractual counter parties.

2 In determining the rights and obligations between a bank in liquidation
and its contractual counter parties, effect shall be given to the close-out netting and set off
provisions of eligible financia contracts between them.

3 The net termination value determined in accordance with an eligible
financial contract between them shall be a claim of the bank on the counter party or shall
be admitted after its registration as a claim of the counter party on the bank.

4 For the purposes of this section

“eligible financial contract” means any of the following agreements, namely:

@ acurrency or interest rate swap agreement;

(b) a basis swap agreement;

(© a spot, future, forward or other foreign exchange agreement;

(d) an agreement providing for a cap, collar or floor transaction;

(e a commodity swap agreement;

® aforward rate agreement;
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(9) arepurchase or reverse repurchase agreement;
(h) a spot, future, forward or other commodity agreement;

() an agreement to buy, sell, borrow or lend securities, to clear or settle
securities transactions or to act as a depository for securities;

()] any derivative, combination or option in respect of, or agreement similar
to, an agreement referred to in paragraphs (a) to (i);

(k) any master agreement in respect to an agreement referred to in paragraphs
(@) to (j);

()] any master agreement in respect of a master agreement referred to in
paragraph (k);

(m) a guarantee of the liabilities under an agreement referred to in sub-
paragraphs (a) to (I); and

(n) any agreement of a kind prescribed by order published in the gazette by
the State Bank; and

“net termination value” means the net amount obtained after setting off the mutual
obligations between the parties to an ligible financial contract in accordance with
its provisions.

) Except for irrevocable funds transfer and securities transfer orders entered
for the account of a financial ingtitution into a payment or securities settlement system
recognized as such by the State Bank, no set off shall be allowed between rights and
obligations if one of these has been created or transferred by a lega act of the bank in
liguidation which has been or shall be declared null and void by the High Court or which
are addressed under the Companies Ordinance, 1984.

(6) Nothing in this section shall affect the nature of obligations or contracts
which were entered into in compliance with Shariahprinciples.

120. Secured Claims.

@ Subject to sub-section (1) of section 121, all assets of a bank in
liquidation, including assets securing approved claims of creditors against the bank, and
all assets securing claims of the bank, shall be sold at public auction by the Liquidator,
except in the following circumstances:
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@

(b)

(©

2

securities, foreign currencies and other assets that can be readily sold at
market may be sold by the Liquidator in the markets where they are
traded;

securities, foreign currencies and other assets of the bank in liquidation
that secure debts of the bank and that can readily be sold at market may be
sold by the creditors holding the assets; and

if the Liquidator determines that no reasonable price can be obtained for
assets in a public auction, the High Court may authorize the Liquidator to
sall the assets privately.

The assets of a bank in liquidation other than the assets referred to in

paragraph (b) of subsection (1) must be placed at the disposal of the Liquidator promptly
upon his request.

121.

D

Priority of Payment.

Notwithstanding the provision of any law, assets of a bank in liquidation,

not being assets securing approved claims of creditors of the bank, shall be used to
discharge the approved claims of creditors of the bank in the following order of priority:

@

(b)

(©

(d)

(€
()
(9)

claims on account of deposits that are not in the form of debt securities up
to a maximum amount of one hundred thousand Rupees per depositor, or
such higher amount as the State Bank, having regard to decreases in the
domestic value of the rupee, may prescribe from time to time by order
published in the Gazette;

necessary and reasonable expenses incurred by the Liquidator on account
of the liquidationwhich are approved by the State Bank;

liabilities of the bank in liquidation to the State Bank on account of the
suspension of its business, or its administration, management,
rehabilitation, vesting or restructuring by or under supervision of the State
Bank under this Act;

taxes, rates and deposits owed to the Government and local authorities by
the bank in liquidation;

other deposits not included under paragraph (a);
fees and assessments due to the State Bank;

other claims to which a priority of payment attaches according to their
ranking; and
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(h) other claims not included under paragraph(g).

2 For the purposes of paragraph (a) of sub-section (1), only demand deposits
that are in compliance with Shariah and such other deposits as may be prescribed by the
State Bank by order published in the Gazette, shall constitute deposits.

122. No Recapitalization of Banksin Liquidation with Public Funds.

No bank in liquidation shall be recapitalized with public funds in whole or in part
unless in accordance with the provisions of this Part.

123. Negotiated Settlements.

With the prior approva of the High Court, the liquidator for a bank in liquidation
may enter into and carry out negotiated settlements of claims with any creditor and debtor
of the bank in liquidation

124.  No Compromise with Creditors.

Subject to the provisions of this Part, there shall be no compromise or other
arrangement with any creditor or group of creditors concerning a bank in liquidation.

125. General Meeting and Committee of Creditors,

Q) There shall be no general meeting of creditors concerning a bank in
liquidation unless, at the request of the liquidator, the High Court decides that such
meeting is desirable to achieve an efficient liquidation of the bank.

2 There shall be no committee of creditors concerning a bank in liquidation
unless, at the request of the liquidator, the High Court decides that such committee is
desirable to represent and protect significant interests of one or more classes or groups of
creditors.

126. Immediate Advancesto Depositors.

To the extent that the depositors can be identified and contacted, claims on
account of demand deposits with abank in liquidation shall as soon as possible be paid in
advance of any other distribution up to the maximum amount for each depositor specified
under paragraph (a) of section 119; such advance payments shall not be affected by rights
of the bank in liquidation to set off obligations between the bank and its contractual
counter-parties.
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127. Distribution.

1) Payments to depositors or other creditors of a bank in liquidation shall be
made only for amounts listed in a distribution schedule approved by High Court

2 At any time, the Liquidator may propose and the High Court may approve
a distribution schedule of payments to be made to depositors or other creditors of the
bank in liquidation with approved claims.

3 Each distribution schedule shall rank and combine the payments to be
made on approved claims according to their priority of payment and payments for
approved claims may be included in a distribution schedule only if —

@ all payments due on approved claims of a higher priority ranking than the
claims to be included have been made in full under an earlier distribution
schedule or can be made in full under this distribution schedule; and

(b) sufficient funds have been reserved to pay in full al clams that have a
higher priority ranking than the claims to be included and that are not yet
approved, and to ensure equal treatment of the claims that have a priority
ranking equal to the ranking of the claims to be included and that are not
yet approved.

4 If the funds available are insufficient to pay in full all claims of a certain
priority ranking, the funds shall be distributed pro-rata anong payments on those claims,
and no funds shall be allocated to payments on claims of a lower priority ranking unless
payment can be made in full on the first mentioned claims.

) Immediately after the approval of a distribution schedule by the High
Court, the liquidator shall make the payments listed in that distribution schedule.

(6) Amounts included in a distribution schedule that cannot be paid because
the creditors cannot be identified or contacted shall be deposited in a specia account
maintained for that purpose on the books of the State Bank.

(7) The Liquidator shall publish anotice in the Gazette and in two newspapers
of wide circulation in Pakistan inviting these creditors by name to come forward.

8 After al disputed claims have been either approved or rejected by the
High Court, all possible payments on approved claims under subsection (5) have been
made, and all amounts that could not be paid have been deposited under subsection (6),
any net proceeds of the liquidation remaining—

@ shall be distributed among all shareholders of the bank in liquidation pro

rata to the nominal value of their respective share holdings, subject only to
preferences among shareholders; or
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(b)

(©

128.

D

shall be paid to the Federal Government, where the bank in liquidation is a
domestic bank being a public corporation; or

shall be paid to aforeign bank, where the bank in liquidation is a branch
of that foreign bank.

Cross border insolvency of banks.

In order to promote equal access of resident and non-resident creditors to a

universal pool of assets of abank in liquidation that engaged in cross border activities:

@

(b)

(©

(d)

)

if a bank in liquidation has branch offices or representative offices in a
foreign country, the State Bank shall co-operate with the authorities of that
country;

if a creditor of a bank in liquidation has received partial payment on his
clams in a foreign country, only the balance of his clams may be
presented for payment together with costs incurred in the liquidation
proceedings before the High Court;

the High Court shall decide to what extent foreign bankruptcy decisions
and other foreign bank resolution measures against banks should be
recognized in liquidation proceedings commenced by the High Court
against them or concerning their foreign bank branches or other offices in
Pakistan; and

if aforeign bank isin liquidation in the country where its principal place
of business is located, the High Court may, at the request of the State
Bank, authorize the transfer to the liquidator in that country of such assets
of the foreign bank in Pakistan as the State Bank shall deem advisable and
in the interest of the creditors of that foreign bank in Pakistan

Claims of non-resident creditors of abranch of aforeign bank shall not be

recognized for the purpose of the set off or netting of obligations under this division and
shall not otherwise be admitted in liquidation proceedings commenced against the branch
of the foreign bank in Pakistan

3)

Liquidation proceedings in Pakistan commenced against a branch of a

foreign bank shall not limit the rights of creditors of the branch or of the foreign bank to
which the branch belongs to pursue in satisfaction of their claims on foreign assets held
by the foreign bank outside Pakistan.
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Division Il - Special Provisionsfor Speedy Disposal of Winding Up Proceedings.
129. Part Xl to override other Laws.

The provisions of this Part and the rules made there-under shall have effect
notwithstanding anything inconsistent with the provision the Companies Ordinance 1984,
or the Code of Civil Procedure, 1908 (Act V of 1908), or the Code of Crimina
Procedure, 1898 (Act V of 1898), or any other law for the time being in force or any
instrument having effect by virtue of any such law; but the provisions of any such law or
instrument in so far as the same are not varied by, or inconsistent with, the provisions of
this Part or rules made there under shall apply to all proceedings under this Part.

130. Transfer of pending proceedings.

@ Where a winding up order is made or has been made in respect of a bank,
no suit or other legal proceedings, whether civil or criminal, in respect of which the High
Court has jurisdiction under this Act and which is pending in any other court immediately
before the coming into force of this Act or the date of the order for the winding up of the
bank, whichever is later, shall be proceeded with except in the manner hereinafter
provided.

2 The Liquidator duly appointed under this Part shall, within three months
from the date of the winding up order or the coming into force of this Act, whichever is
later, or such further time as the High Court may allow, submit to the High Court a report
containing alist of all such pending proceedings together with particulars thereof.

3 On receipt of areport under sub-section (2), the High Court may, if it so
thinks fit, give the parties concerned an opportunity to show cause why the proceedings
should not be transferred to itself and after making an inquiry in such manner as may be
provided by rules made under this Division, it shall make such order as it deems fit
transferring to itself al or such of the pending proceedings as may be specified in the
Order and such proceedings shall thereafter be disposed of by the High Court under this
part.

4) If any proceeding pending in a court is not so transferred to the High Court
under sub-section (3), such proceeding shall be continued in the court in which te
proceeding was pending.

(5) Nothing in this section shall apply to any proceeding pending in appeal
before in Supreme Court.

131.  Settlement of list of debtors.
(1)  Notwithstanding anything to the contrary contained in any law for the time

being in force, the High Court may settle in the manner hereinafter provided a list of
debtors of abank which is being wound up.
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2 Subject to any rules made under this Part, the Liquidator duly appointed
under this Part shal, within six months from the date of the winding up order or the
commencement of this Act, whichever is later, from time to time, file to the High Court a
list of debtors containing such particulars as maybe required by the High Court:

Provided that such list may, with the leave of the High Court, be filed after the
expiry of the said period of six months:

3 On receipt of any list under sub-section (2), the High Court shall,
wherever necessary, cause notices to be issued to all persons affected and after making an
inquiry in such manner as may be provided by rules made under this Part, it shall make
an order settling the list of debtors:

Provided that nothing in this section shall prevent the High Court from settling
any such list in part as against such of the persons whose debts have been settled without
settling the debts of all the persons placed on the list.

4 At the time of the settlement of any such list, High Court shall pass an
order for the payment of the amount due by each debtor and make such further orders as
may be necessary in respect of the relief claimed, including relief against any guarantor
or in respect of the realisation of any security.

(5) Every such order shall, subject the provisions for appeal, be final and
binding for all purposes as between the bank on the one hand and the person against
whom the order is passed and al persons claiming through or under him on the other
hand, and shall be deemed to be a decree in a suit.

(6) In respect of every such order, the High Court shall issue a certificate
specifying clearly the relief granted and names and descriptions of the parties against
whom such relief have been granted, the amount of costs awarded and by whom, and out
of what funds and in what proportions, such costs are to be paid; and every such
certificate shall be deemed to be a certified copy of the decree for all purposes including
execution.

) At the time of settling the list of debtors or at any other time prior or
subsequent thereto, the High Court shall have power to pass any order in respect of a
debtor on the application of the Liquidator duly appointed under this Part for the
realisation, management, protection, preservation or sale of any property given as
security to the bank and to give such powers to the Liquidator to carry out the aforesaid
directions as the High Court thinks fit.

(8 The High Court shall have power to sanction a compromise in respect of
any debt and to order the payment of any debt by instalments.
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9 In any case in which any such list, settled ex-parte as against any such
person may, within thirty days from the date of the order settling the list, apply to the
High Court for an order to vary such list, so far as it concerns him, and if the High Court
is satisfied that he was prevented by any sufficient cause from appearing on the date fixed
for the settlement of such list and that he has a good defence to the claim of the bank on
merits, the High Court may vary the list and pass such orders in relation thereto as it
thinks fit:

Provided that High Court may, if it so thinks fit, allow the application after the
expiry of the said period of thirty days.

(10)  Nothing in this section shall—

@ apply to debt which has been secured by a mortgage of immovable
property, if athird party has any interest in such immovable property; or

(b) prejudice the rights of the Liquidator to recover any debt due to bank
under any other law for the being in force.

132. Documents of bank to be evidence.

1) Entries in the books of account or other documents of a bank which is
being wound up shall be admitted in evidence in al proceeding by or against the bank;
and all such entries may be proved either by the production of the books of account or
other documents of the bank containing such entries or by the production of a copy of the
entries, certified by the liquidator under his signature and stating that it is a true copy of
the original entries and that such original entries are contained in the books of account or
other documents of the bank in his possession.

2 Notwithstanding anything to the contrary contained in the Evidence Act,
1872, al such entries in the books of account or other documents of a bank shall as
against the directors of the bank in respect of which the winding up order has been made
before the coming into force of this Act, be prima facie evidence of the truth of al
matters purporting to be therein recorded.

133. Report by Liquidator on conduct of promoters of banks etc.

(1) Where an order has been made for the winding up of a bank, the
Liquidator duly appointed under this Part shall submit a report whether in his opinion any
loss has been caused to the bank since its formation by any act or omission (whether or
not a fraud has been committed by such act or omission) of any person in the promotion
or formation of the bank or of any director or auditor of the bank.

2 If, on consideration of the report submitted under sub-section (1), the High
Court is of opinion that any person who has taken part in the promotion or formation of
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the bank or has been a director or an auditor of the bank should be publicly examined, it
shall hold a public sitting on a date to be appointed for the purpose and direct that such
person, director or auditor to attend the sitting and shall be publicly examined as to the
promotion or formation or the conduct of the business of the bank, or as his conduct and
dealings, in so far as they relate to the affairs of the bank:

Provided that no such person shall be publicly examined unless he has been given
an opportunity to show cause why he should not be so examined.

134. Public examination of directors and auditors.

@ The Liquidator duly appointed under this Part shall take part in the
examination and for that purpose may, if specially authorized by the High Court in that
behalf, employ such legal assistance as may be sanctioned by the High Court.

(20  Any creditor or contributory may also take part in the examination either
personally or by any personentitled to appear before the High Court.

3 The High Court may put such questions to the person examined as it think
fit.

4 The person examined, shall be examined on oath and shall answer all such
guestions as the High Court may put or alow to be put to him.

(5) A person ordered to be examined under this section may, at his own cost,
employ any person entitled to appear before the High Court who shall be at liberty to put
to him such questions as the High Court may deem just for the purpose of enabling him
to explain or qualify and answer given by him:

Provided that if he is, in the opinion of the High Court, exculpated from any
charges made or suggested against him, the High Court may allow him such costs in its
discretion as it may deem fit.

(6) Notes of the examination shall be taken down in writing, and shall be read
over to or by, and signed by, the person examined and may thereafter be used in evidence
against him in any proceeding, civil or criminal, and shall be open to the inspection of
any creditor or contributory at all reasonable times.

(7) Where on such examination, the High Court is of opinion (whether a fraud
has been committed or not)—

@ that a person who has been a director of the bank is not fit to be a director
of a company; or
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(b) that a person who has been an auditor of the bank or a partner of a firm
acting as such auditor is not fit to act as an auditor of a company or to be a
partner of a firm acting as such auditor,

the High Court may make an order that that person shall not, without the leave of the
High Court, be a director of, or in any way, whether directly or indirectly, be concerned
or take part in the management of any company or, as the case may be, act as an auditor
of, or be a partner of a firm acting as auditors of, any company for such period not
exceeding five years as may be specified in the order.

135. Special provisions for assessing damages against delinquent directors,
etc.

(1) Where an application is made to the High Court under section ? of the
Companies Ordinance 1984, against any promoter, director, manager, liquidator or
officer of abank for repayment or restoration of any money or property and the applicant
makes out a prima facie case against such person, the High Court shall make an order
against such person to repay and restore the money or property unless he proves that heis
not liable to make the repayment or restoration either wholly or in part:

Provided that where such an order is made jointly against two or more such
persons, they shall be jointly and severaly liable to make the repayment or
restoration of the money or property.

2 Where an application is made to the High Court under section ? of the
Companies Ordinance, 1984 and the High Court has reason to believe that a property
belongs to any promoter, director, manager, liquidator or officer of the bank, whether the
property stands in the name of such person or of any other person as the ostensible
owner, the High Court may, a any time, whether before or after making an order under
sub-section (1), direct the attachment of such property or of such portion thereof as the
High Court may think fit, and when the property so attached stands in the name of an
ostensible owner, it shall remain subject to attachment unless the ostensible owner can
prove to the satisfaction of the High Court that he is the real owner and the provisions of
the Code of Civil Procedure, 1908 (Act V of 1908), relating to attachment of property
shall, as far as may be, apply to such attachment.

3 For the purposes of this Divison and section ? of the Companies
Ordinance, 1984, “property” includes property transferred or otherwise disposed of by
the person referred to in sub-section (1) or any other person as ostensible owner of such
property within two years preceding the commencement of proceedings under section ?
of the Gompanies Ordinance, 1984 or during the currency of such proceedings, if the
High Court is satisfied by affidavit or otherwise that the transfer was otherwise than in
good faith and for sufficient consideration.
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136. Duty of directors and officers of a bank to assist in the realisation of
property.

Every director or other officer of a bank which is being wound up shall give such
assistance to the liquidator duly appointed under this Part as he may reasonably require in
connection with the realisation and distribution of the property of the bank.

137. Special provisions for punishing offences in relation to banks being
wound up.

(1) The High Court may, if it thinks fit, take cognizance of and try in a
summary way any offence punishable under this Act or under the Companies Ordinance,
1984 alleged to have been committed by any person who has taken part in the promotion
or formation of the bank which is being wound up or by any director, manager or officer
thereof.

2 When trying any such offence as aforesaid, the High Court may also try
any other offence not referred to in sub-section (1) which is an offence with which the
accused may, under the Code of Criminal Procedure, 1898 (Act V of 1898), be charged at
the same trial.

3 In any case tried summarily under sub-section (1), the High Court—

@ need not summon any witness, if it is satisfied that the evidence of such
witness will not be materid;

(b) shal not be bound to adjourn a tria for any purpose unless such
adjournment is, in the opinion of the High Court, necessary in the interest
of justice;

(© shal, before passing any sentence, record judgement embodying the
substance of the evidence and also the particulars specified in section 263
of the Code of Criminal Procedure, 1898 (Act V of 1898), so far as the
section may be applicable; and nothing contained in sub-section (2) of
section 262 of the Code of Criminal Procedure, 1898 (Act V of 1898),
shall apply to any such trial.

4) All offences in relation to winding up alleged to have been committed by
any person specified in sub-section (1) which are punishable under this Act or under ?
Companies Ordinance, 1984 and which are not tried in a summary way under subsection
(1) shall, notwithstanding anything to the contrary contained in that Act or the Code of
Criminal Procedure, 1898 (Act V of 1898), or in any other law for the time being in
force, be taken cognizance of and tried by a Judge of the High Court other than the Judge
for the time being dealing with the proceeding for the winding up of the bank.
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(5) Notwithstanding anything to the contrary contained in the Code of
Criminal Procedure, 1898 (Act V of 1898), the High Court may take cognizance of any
offence under this section without the accused being committed to it for trial and all such
trials shall be without the aid of ajury.

138. Appeals.

@ An appeal shal lie from any order or decision of the High Court in a civil
proceeding under this Act when the amount or value of the subject matter of the clam
exceeds five thousand rupees.

2 The High Court may by rules provide for an appeal against any order
made under this Division and the conditions subject to which any such appea would lie.

3 Subject to the provisions of sub-section (1) and sub-section (2) and
notwithstanding anything contained in any other law for the time being in force, every
order or decision of the High Court shall be final and binding for all purposes as between
the bank on the one hand, and all person who are parties thereto and all persons claiming
through or under them or any of them, on the other hard.

139. Special period of limitation.

(1) Notwithstanding anything to the contrary contained in the Limitation Act,
1908 (IX of 1908), or in any other law for the time being in force, in computing the
period of limitation prescribed for a suit or application by a bank which is being wound
up, the period commencing from the date of the presentation of the petition for the
winding up of the bank shall be excluded.

2 Notwithstanding anything to the contrary contained in the Limitation Act,
1908 (IX of 1908), or section ? of the Companies Ordinance, 1984 or in any other law for
the time being in force, there shall be no period of limitation for the recovery of arrears of
calls from any director of a bank which is being wound up or for the enforcement by the
bank against any of its directors of any claim based on a contract, express or implied; and
in respect of all other claims by the bank against its directors, the period of limitation
shall be twelve years from the date of the accrual of such claims or five years from the
date of the first appointment of the liquidator, whichever is longer.

3 The provisions of this section, in so far as they relate to banks being
wound up, shall also apply to abank in respect of which a petition for the winding up has
been presented before the coming into force of this Act.

140. State Bank totender advicein winding up proceedings.

Where in any proceeding for the winding up of a bank in which any person other

than the State Bank has been appointed as the liquidator and the High Court has directed
the liquidator to obtain the advice of the State Bank on any matter (which it is hereby
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empowered to do), it shall be lawful for the State Bank to examine the record of any such
proceeding and tender such advice on the matter as it may think fit.

141. District Magistrate to assist liquidator in taking charge of property of
bank being wound up.

@ For the purpose of enabling the liquidator to take into his custody or under
his control al property, effect and actionable claims to which a bank, which has been
ordered to be wound up, is or appears to be entitled, the liquidator or the Administrator
may if he deems it necessary in the interest of speedy liquidation, request in writing the
Didtrict Magistrate, within whose jurisdiction any property, books of account or other
documents of such bank may be situated or be found, to take possession thereof, and the
Didtrict Magistrate shall, on such request being made to him, take possession of such
property, books of account or other documents and forward them to the liquidator or the
Administrator.

2 For the purpose of securing compliance with the provisions of sub-section
(1), the District Magistrate may take or cause to be taken such steps and use or cause to
be used such force as may, in his opinion, be necessary.

142. Enforcement of ordersand decisions of High Court.

(1)  All orders made in any civil proceeding by a High Court may be enforced
in the same manner in which decrees of such court made in any suit pending therein may
be enforced.

2 Notwithstanding anything to the contrary contained in the Code of Civil
Procedure, 1908 (V of 1908), a liquidator may apply for the execution of a decree by a
court, other than the one which made it, on production of a certificate granted under sub-
section (6) of section 129 and on his certifying in writing the amount remaining due or
relief remaining unforced under the decree.

3 Without prejudice to the provisions of sub-section (1) or sub-section (2),
any amount found due to the bank by an order or decision of the High Court may, with
the leave of the High Court, be recovered in the same manner as an arrears of land
revenue.

143. Power of High Court to makerules.

The High Court may make rules consistent with this Act prescribing:

@ the manner in which inquiries and proceedings this Part may be held;

(b) the offences which may be tried summarily;
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(© the authority to which, and the conditions subject to which, appeals may
be preferred and the manner in which such appeals may be filed and
heard; and

(d) any other matter for which provision has to be made for enabling the High
Court to effectively exercise its functions under this Act.

144. Referencesto directors, etc., shall be construed as including reference
to past directors, etc.

For the removal of doubt, it is hereby declared that any reference in this Part to a
director, manager, liquidator, officer or auditor of a bank shall be construed as including

a reference to any past or present director, manager, liquidator, officer or auditor of the
bank.

145. Validation of certain proceedings.

Notwithstanding anything in this Part, no proceeding held, judgement delivered or
decree or order made before the commencement of this Act, by any Court other than the
High Court in respect of any matter over which the High Court has jurisdiction under this
Act shall be invalid or be deemed ever to have been invalid merely by reason of the fact
that such proceeding, judgement, decree or order was held, delivered or made by a court
other than the High Court.
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PART XIlI

BANKING MOHTASIB

146. Appointment of Banking Mohtasib.

@ There shall be a Banking Mohtasib who shall be appointed by the
President in consultation with the Governor of the State Bank.

)] The Banking Mohtasb shall be a person of high integrity and
unimpeachable banking or legal credentials who is not a shareholder of a bank or
financial institution and is not, has not, been a defaulter of any loans.

3 The jurisdiction of the Banking Mohtasib in relation to banking
transactions shall be to—

@ enquire into complaints of banking malpractices;

(b) perverse, arbitrary or discriminatory actions,

(© violations of banking laws, rules, regulations or guidelines,

(d) inordinate delays or inefficiency; and

(e corruption, nepotism or other forms of mal-administration.

4 The Banking Mohtasib shall hold office for a period of three years and
shal not be digible for any extension of tenure or for re-appointment under any
circumstances whatsoever.

) The Banking Mohtasib shall not hold any other office of profit in the
service of Pakistan or occupy any other position carrying the right to remuneration for the
rendering of services.

147. Termsand conditions of the Banking M ohtasib.

@ The Banking Mohtasib shall be entitled to the same salary and allowances
as a Judge of aHigh Court.

2 The Banking Mohtasib may be removed from office on the ground that he
has been guilty of misconduct or that he is incapable of properly performing the duties of
his office by reason of physical or mental incapacity:

Provided that he shall have the right to file an appeal before the Federal Services
Tribunal.
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3 The Banking Mohtasib shall be provided with a secretariat to be appointed
in consultation with the State Bank.

4 Appointments to the secretariat may be made on deputation from the State
Bank or other banks or otherwise on the basis of professional qualifications; and the costs
of the secretariat shall be shared by banks in such proportions as may be determined by
the State Bank.

(5) The Banking Mohtasib shall have the power and responsibility—

@ to evaluate complaints from customers, borrowers, banks or from any
concerned body or organization,

(b) to facilitate the amicable resolution of complaints after giving hearings to
the complainant and the concerned bank; and

(© receiving evidence on affidavit
(d) issuing commission for the examination of witnesses; and

(e in the event that complaints cannot be resolved by consent, to give this
finding which shall be acted upon in the manner set out herein.

(6) The Banking Mohtasib shall exercise his powers and authority in the
following manner-

@ in relation to all banks operating in Pakistan the Banking Mohtasib shall
be authorised to entertain complaints of the nature set out herein below:-

0] failure to act in accordance with banking laws and regulations
including policy directives or guidelines, the proper interpretation
of any regulations, directions or guidelines issued by the State
Bank from time to time:

Provided that if there is a dispute as to issued by the State Bank the same
shall be referred to the State Bank for clarification

(i) delays or fraud in relation to the payment or collection of cheques,
drafts or other banking instruments or the transfer of funds;

@iii)  fraudulent or unauthorised withdrawals or debit entries in
accounts,

(iv)  complaints from exporters or importers relating to banking services
and obligations including letter of credits;
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(V) complaints from holders of foreign currency accounts, whether
maintained by residents or non-residents;

(vi)  complaints relating to remittances to or from abroad,;

(vii)  complaints relating to mark-up or other maters based on the ground
of aviolation of an agreement or of regulations made by the State
Bank.

(viii) complaints relating to the payment of utility bills;

(iX)  corrupt or mala fide practices by bank officers;

(x) gross dereliction of duty in dealing with customers; and

(xi)  inordinate delays in taking decisions; and

(b) the Banking Mohtasib shall not entertain any complaint or application

which has aready been disposed off by State Bank or any court in

Pakistan.

148. Reference to Banking Mohtasib by Court.

If at any time during the pendency of a case, a court trying a case relating to
recovery of loan by a bank is of the opinion that the management of the bank has prima
facie acted in amala fide manner, or in violation of banking rules and regulations, it may
make reference to the Banking Mohtasib for inquiring into the matter and passing such

order in accordance with the provisions hereof as may deem fit:

Provided that the making of a reference shall not prevent the court from deciding
the claim before it on merits.

149. Procedure for making complaints.

(1) A complaint shall be made on solemn affirmation or oath in writing
addressed to the Banking Mohtasib.

2 The complaint shall set out the full particulars of the transaction
complained of and the name and address of the complainant.

3 Prior to making a complaint, the complainant shall intimate in writing to
the concerned bank his intention of filing a complaint and if the bank either fails to
respond, or makes a reply which is unsatisfactory to the complaint, within a period of
three months, the complainant may file a complaint at any time thereafter within a further
period of 45 days:
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Provided that the Banking Mohtasib may, if satisfied that there were grounds for
the delay in filing the complaint, condone the delay and entertain the complaints.

4 The Banking Mohtasib may adopt any procedure as he considers
appropriate for investigating a complaint:

Provided that he shall not pass any order against a bank without first giving it a
notice and an opportunity of a hearing.

(5) Subject to section 146, the Banking Mohtasib shall not have any power to
issue an order in the nature of a stay order or to entertain any complaints if the matter is
pending before a court or other legal forum.

(6) The Banking Mohtasib may reject a complaint summarily or he may
accept the same or pass any other order he deems fit:

Provided that in each case he shall pass a reasoned order for his decision.

150. Recommendationsfor implementation.

@ In the event the Banking Mohtasib comes to the conclusion that the
complain isjustified, in part or in whole, he shall try and facilitate an amicable resolution

or settlement by resort to mediation

2 In the event that no resolution of the dispute is achieved, the Banking
Mohtasib may communicate his findings to the concerned bank with the direction—

@ to reconsider the matter;

(b) to modify or cancel the earlier decision, action or failure to take the
appropriate action;

(© to pay reasonable compensation to the complainant as fixed by the
Banking Mohtasib;

(d) to take the requisite steps to improve the functioning or efficiency of the
bank; and

(e to take such other remedial steps or actions as may be specified by the
Banking Mohtasib.

2 The Banking Mohtasib may, in any case, if he deems fit or proper, forward
areport to the State Bank recommending—
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@ an inquiry, or the taking of the requisite steps or legal proceedings against
a bank which has acted in violation of banking laws, procedure,
regulations or directives of the State Bank; and

(b) in the case of banking malpractice or corruption, nepotism or gross and
flagrant dereliction by bank officers of their duties and responsibilities, the
initiation of such action including a criminal prosecution or disciplinary
proceedings as the State Bank may deem fit, either by itself, or through
filing areport with relevant authorities in Pakistan.

4 In no case whatsoever shal the Banking Mohtasib have the power to
direct that loans, advances or finances be given to a complainant.

(5) Any bank, or officer or employee of abank or a complainant aggrieved by
an order passed by the Banking Mohtasib may file an appeal with the State Bank within
fourteen days which shall pass any order thereon it deems fit.

(6) The findings of the Banking Mohtasib shall be implemented by the
concerned bank within a period of thirty days and compliance thereof shall be submitted
accordingly.

@) In case an appeal against the decision of the Banking Mohtasib is filed
before the State Bank, the said period of thirty days shall be computed from the date of
rejecting the said appeal.

(8) Any order passed by the Banking Mohtasib which has not been appealed
against, within a period of 14 days from the date of the order or any order passed by the
State Bank in appeal, as the case may be, shall become final and operative and if not
implemented, shall render the bank concerned to such action including the imposition of
afine or penalty as the State Bank may deem fit, and in relation to an officer of abank, to
the appropriate disciplinary or other proceedings.

9 Nothing contained herein shall prevent a complainant from filing a suit
against abank in the event his complaint is rejected.

151. Power to call for information.

The Banking Mohtasib shall have the power for purposes of disposing a case, to
require a bank to disclose to him any information subject to the following conditions-

@ the Banking Mohtasib shall make every endeavour to ensure that banking
confidentiality is maintained as required by this Act and banking practice
and shall take no action which is in violation thereof;

(b) the Banking Mohtasib may call for any or al such documents which are
relevant or pertinent for purposes of deciding acomplaint:
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Provided that he shall not be entitled to call for unrelated documents or
documents which may compromise the bank’s position in relation to other
customers; or

(© in the event of a bank refusing to furnish information, or copies of relevant
documents, the Banking Mohtasib shall not be authorised to compel the
bank to comply with his order but he may draw an adverse inference and
comment on the same in his findings.

152. Report of Banking Mohtasib.

1) The Banking Mohtasib shall send to the State Bank on or before the 31st
March in every succeeding year areport setting out areview of the activities of his office
during the preceding year.

2 The Banking Mohtasib shal aso submit a report to the State Bank
containing the results of such inquiries as he may be directed to conduct by the State
Bank from time to time.

3 All reports submitted by the Banking Mohtasib shall be published and
released to the public unless he directs otherwise for reasons to be recorded.
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PART XIll

PROVISIONS RELATING TO DEPOSIT PROTECTION FUND

153.

@)
@

(b)

(©

(d)

(€

2
@

(b)

Interpretation in Part X111
In this Part-

“Board” means the Deposit Protection Board established under sub-
section (1) of section 157;

“contribution” means a contribution payable to the Fund under section
161;

“contributing institution” means any institution which is required under
sub-section (1) of section 161 to pay contributions to the Fund;

“depositor”, in relation to a contributing institution means a person who
has made a deposit with that ingtitution;

“protected deposit” means a deposit which

() is of such class or category as may be prescribed by rules made
under section 165; and

(i) immediately before the insolvency of the contributing institution
with which it was made, created a liability, whether present or
future, on the part of the institution towards the depositor.

A contributing institution becomes insolvent for the purposes of this Part

the State Bank is of the opinion that a contributing institution is-

() likely to become unable to meet its obligations,

(i) about to suspend payment to its depositors;

(i) isinsolvent; or

aliquidator is applied in respect of a contributing ingtitution that is a bank

under Part X1 or aliquidator or provisional liquidator appointed under the

provisions of the Companies Ordinance, 1984 in respect of any other
person.
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154. Establishment of Deposit Protection Fund.
There shall be established a fund to be known as the “Deposit Protection Fund”,

hereinafter referred to as “the Fund”, which shall be vested in and administered by the
Board of Directors in accordance withthe provisiors of this Part.

155.  Objective of the Fund.

The objectives of the Fund is to compensate depositors for losses incurred by them
in the event of insolvency of a contributing bank.

156. Moneys paid into the Fund.
@ The Fund shall consist of :

@ such sums as may be provided by the Federal Government from
time to time for the purposes of this Part.;

(b) all contributiors made under sub-section (1) of section 161
(© income from the investments of the Fund;

(d) moneys borrowed for the purposes of the Fund in accordance with
the provisions of this Part;

(e moneys received as subventions, grants or donations to the Fund;
and

® any other moneys lawfully paid into the Fund.

2 The Federa Government may, from time to time, in consultation with the
State Bark and by notice in the Gazette, determine the size of the Fund sufficient to
protect the interests of depositors to be made up by monies paid into the Fund under this
section, and may authorize the Board to borrow from the Federal Government or any
other person such amount as the Board may require for the purposes of discharging its
functions under this Part.

157. Deposit Protection Board.
@ There is hereby established a board to be known as the “Deposit
Protection Board” which shall be abody corporate capable of suing and being sued in its

own name, and for the purposes of this Act, performing all acts that bodies corporate may
by law perform.
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2 The Board shall consist of:

@ the Governor of the State Bank as an ex-officio member, who shall be the
Chairperson of the Board;

(b) the Secretary to the Ministry of Finance;
(© one Deputy Governor of the State Bank as ex-officio member; and

(d) three other persons with professional experience in finance, accounting,
banking law, administration who are appointed by the Federal
Government, on the recommendation of the State Bank.

3 Every member other than the ex-officio members referred to in sub-
section (2) shall hold office for a period of three years:

Provided that a member appointed in place of a member who dies, resigns
or otherwise vacates office, shal, unless he earlier resigns, dies or
otherwise vacates office, hold office for the un-expired part of the term of
office of the member whom he succeeds.

4 Any member may resign from the Board by letter addressed to the Federa
Government.

) Where a member other than an ex-officio member becomes by reason of
illness or other infirmity or absence from Pakistan temporarily unable to perform the
duties of his office, the Federa Government on the recommendations of State Bank may
appoint another person to act as member in his place.

(6) The Federal Government in consultation with State Bank may require an
appointed member of the Board to vacate his office if the member has been giilty of
misconduct which renders him unsuitable to continue office as a member, or has failed to
comply with any term or condition imposed by the Federal Government on his
appointment.

(7)  All members of the Board shall be remunerated for attending meetings in
such manner and at such rates and shall be subject to such conditions of service as may
be determined by the Federal Government in consultation with State Bank.

(8) The Board may act notwithstanding any vacancy amongst its members.

9 The affixing of the common seal of the Board shall be authenticated by the
signatures of the Chairperson and of any other member of the Board authorized by the
Board in that behalf and any document required by law to be made under seal and all

decisions of the Board may be authenticated by the signatures of the Chairpersonand one
member aforesaid:
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Provided that the Board shall, in the absence of the Chairperson or the
authorized member in any particular matter, nominate one member to
authenticate the seal of the Board on behalf of either the Chairperson or
such other member.

(10)  For the purposes of this Part, the Board may determine its own procedures
for the conduct of its meetings.

(11) The moneys constituting the Fund shall be placed in an account with the
State Bank to be invested by the Board in treasury bills, treasury bonds or other securities
issued or guaranteed by the Federal Government, and any income from the investments
shall be credited to the Fund.

(12) There shall be chargeable to the Fund the administration expenses of the
Board and repayment of money borrowed by the Board and compensation made in
respect of deposits.

(13) The State Bank shall provide al such administrative assistance as the
Board may require in the discharge of its functions under this Part.

(14) All costs and expenses incurred by the State Bank under this Part shall be
recoverable from the Deposit Protection Fund and shall be paid by the Deposit Protection
Fund to the State Bank.

(15) The Board shal exercise, perform and discharge all powers, duties and
functions conferred or imposed on, or assigned to, the Fund under this Part.

158. Functions of the Board
@ Subject to this Part, the Board shall be responsible for -

@ the administration of the Fund as provided in this Act or any rules made
thereafter;

(d) (b) levying contributions from contributing institutions;

(© paying compensation to depositors in the event of insolvency of a
contributing institution; and

(d) to do such other things and enter into such other transactions which in the

opinion of the Board are necessary to ensure the efficient performance of
its functions or for the exercising of any power of the Fund.
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(b)

(©

(d)

159.

In the exercise of its functions, the Board may-

enter into any contract of insurance for the purpose of indemnifying the
Fund against the making of compensation of payments to depositors;

invest any moneys of the Fund that are not immediately required for the
purposes of the Fund;

borrow moneys for the purpose of Fund with the approval of the Federal
Government, and charge any of the Fund’'s investment as security for any
such loan; and

exercise, in relation to the Fund, any power conferred upon a trustee by
common law.

Payments out of the Fund.

The Fund shall be expended for the purposes of—

@
(b)

(©

(d)

(€

(f)

)

meeting al payments required to be made by the Fund under this Part;

paying all expenses lawfully incurred by the Fund including fees and
costs,

paying any other expenses, costs or expenditure properly incurred or
accepted by the Board;

repayment of, and interest on, any money borrowed by the Board for the
purpose of performing its functions;

such amounts of payments to depositors as allowed under this Act and the
costs of and incidental to paying the same;

such amounts of rebates and refunds of contributions as allowed under this
Act, and the costs of and incidental to paying the same; and

any other money payable from the Fund for carrying into effect the

provisions of this Part and in connection with the administration of the
Fund.
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160. Financial Accounts of the Fund.

Q The Board shall cause the accounts of the Fund to be audited by an auditor
at the end of the financia year of the Fund.

2 Upon receipt of the auditor’ s report in respect of any year, the Board shall
submit to the State Bank and the Federal Government, within 3 months from the close of
the financia year, the following documents:

@ auditor’ s report;
(b) balance sheset;
(© profit and loss accounts; and

(d) report of the Chairperson of the Board giving an account of the work
operationof the Fund for that year.

3 The Federa Government may, if it deems it in the public interest, table the
accounts submitted by the Board under sub-section (2) to Parliament.

161. Contributionsto the Fund.

(@D} Every bank and such other person as may be prescribed in the rules made
under section 165 shall be liable to pay contributions to the Fund.

2 The amount of contribution payable to the Fund under sub-section (1), and
the times and manner of their payment, shall be as prescribed in the rules made under
section 165.

3 Any contributing institution shall not without lawful excuse, fail or refuse
to pay any cortribution which is payable by it.

4 A contribution and any interest or surcharge connected therewith shall be
a debt due to the Fund, and the Board may recover it from the contributing institution
concerned by proceedings in a court of competent jurisdiction.

162. Payment of compensation to depositors in event of insolvency of
contributing institution.

@ Subject to this Part, if a contributing institution becomes insolvent the
Board shall as soon as practicable compensate depositors for any direct loss they may
have suffered through the institution’s insolvency in respect of their protected deposits
with that institution.
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2 The amount of compensation payable to any one depositor in terms of sub-
section (1) shall not exceed such amount as may be prescribed in the rules made under
section 165.

3 Subject to such terms and conditions as may be prescribed in the rules
made under section 165, the Board may reduce the compensation paid to any depositor in
order to take into account any amount paid to the depositor-

@ by the liquidator of the contributing institution concerned, from the
institution s assets; or

(b) by any other person, by way of compensation for the loss of his protected
deposit.

4 Upon the payment of compensation in terms of sub-section (1) to any
depositor, the Board shall be subrogated, up to the amount of the compensation, to any
rights and remedies in respect of the protected deposit concerned that may be vested in or
available to the depositor.

163. Power of the Board to increase premium.

@ If is appears to the Board that the affairs of a contributing institution are
being conducted in a manner detrimental to its own interests or to the interest of its
depositors, the Board may increase the contributions of that institution beyond the
maximum set out in the rules made under section 165

2 The Board shall cause a list of al contributing institutions whose deposits
are protected to be published in the Gazette annually.

164. Protection of Deposits.

Q) The amount of 80% of total deposits of the banking systemor such other
amount as may be prescribed in the rules made under section 165 by the Federal
Government from time to time shall be a protected amount for each deposit account.

2 A customer of a contributing institution may, upon the institution
becoming insolvent, lodge a claim with the Board in such form as the Board may specify,
for payment to him out of the Fund of any protected deposit which he would, but for the
insolvency, have been paid had he demanded payment from the insolvent institution.

3 The Board may, before paying any claim lodged under sub-section (2),

require the claimant to furnish it with such documentary proof as may be proper to show
that he is entitled to payment out of the Fund.
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(b)

(©)

(d)

(€

Q)

The Board may decline to make any payment under this section to-

a person who, in the opinion of the Board, had any responsibility for or
may have profited directly or indirectly from the circumstances leading up
to the ingtitution becoming insolvent;

a person who by his act or omission for which he is convicted caused
partly or fully the inability of the insolvent contributing institution to meet
its liabilities;

a person who has had an action taken against him by the State Bank under
Part X;

a depositor which is itself a bank or other financia institutiors as may be
prescribed in the rules made under section 165; and

an associated company or associated undertaking or subsidiary of the
contributing institution, and any of its directors or chief executive or any
family members of such directors or chief executive.

The Board may, at any time and from time to time, require the State Bank

to have an inspection carried out to ascertain the type, number and value of the protected
deposits of any contributing institution and the information obtained pursuant to the
ingpection shall be made available by the State Bank to the Board.

165.

(1)

Power to makerules.

The Federal Government may, on the recommendation of the State Bank,

make rules in respect of the following:

@

(b)

(©

(d)

(€

the amount of contributions to the Fund, and the times and manner of their
payment;

the amount of compensation payable to one depositor and the terms and
conditions connected thereto;

the requirements in accordance with which contributing institutions shall
maintain the information systems and other records to which the Board
need to have access to;

the manner in which compensation is to be paid from the Fund to
depositors,

the manner in which
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(f

()
(h)

() contributions or late payment fees are to be paid by contributing
institutions; or

(i) rebates or refunds of contributions are to be paid to contributing
institutions;

requiring a contributing institution to make known to the public under
specified circumstances-

() whether or not it is contributing to the Fund; or

(i)  whether or not a deposit, or any other financial product offered by
the ingtitution is a protected deposit, and prescribing the manner in
which the requirement is to be complied with;

prescribing anything required to be prescribed under this Act; and

generaly providing for the better performance of the functions of the
Board.
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166.

@
@

(b)

PART X1V
MISCELLANEOUS
Scheduled offences and penaltiesunder this Act.
Any person who contravenes-

any provision of this Act set out in the second column of the Schedule Il;
or

any specification or requirement made, or any order in writing, direction,
instruction, or notice, given, or any limit, term, condition or restriction
imposed, or any other thing howsoever done, in the exercise of any power
conferred under, pursuant to, or by virtue of, any provision of this Act set
out in third column of the Schedule ll,

shall be guilty of an offence under such provision and shall on conviction be
liable to be punished with imprisonment not exceeding the term set out in the
fourth column of the Schedule Il or with a fine not exceeding the amount set out
in the fifth column of the Schedule I1, or with both such imprisonment and fine,
and in the case of a continuing offence, shall, in addition, be liable to be
punished with a daily fine not exceeding the amount set out in the sixth column
of the Schedule Il for every day during which the offence continues:

Provided that where the person found guilty of such offence is abody corporate,
the punishment of imprisonment set out in the fourth column of the Schedule Il
shall not gpply to it.

2

Without prejudice to the generality of section 9, the Federal Government

shall, on the recommendation of the State Bank, from time to time, by order published in
the Gazette, amend the Schedule 11-

@

(b)

(©

by deleting the whole of any item therein whereupon te provisions of
sub-section (8) of section 167 shall apply to the offence specified in that
item;

by adding a new item thereto and providing the fines there for under the
fifth and sixth columns of that Schedule which shall not be in excess of
one million rupees and ten thousand rupees respectively;

by increasing or decreasing the amount of fines provided under the fifth
and sixth column, respectively, provided that the aggregate of increase
from time to time or any fine provided in the fifth column shall not, in any
case, be in excess of ten thousand rupees; or
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(d) to correct any error in the second or third column of that Schedule.

3 References to “this Act” in this section shall not include any regulations,
order or other subsidiary legislation made under this Act.

167. Penalties.

(1) Whoever in any return, balance-sheet or other document or in any
information required or furnished by or under or for the purposes of any provision of this
Act, wilfully makes a statement which is false, inaccurate or misleading in any material
particular, knowing it to be false, or wilfully omits to make a material statement, shall be
punishable with imprisonment for a term which may extend to five years and shall also
be liable to fine not exceeding ten million rupees.

2 If any person, being the chairman, director, chief executive, by whatever
name called, or officia liquidator or an officer of a bank, mismanages the affairs of the
bank or misuses his positionfor gaining direct or indirect benefit for himself or any of his
family members, he shall be punishable with imprisonment for a term which may extend
to ten years and shall also be liable to fine not exceeding ten million rupees, and shall be
ordered by the court trying the offence, to deliver up or refund within a time to be fixed
by the court any property acquired or gained by him in his own name or in the name of
his family members by so mismanaging the affairs of the bank or misusing his position
or, in default, to suffer imprisonment for a term which may extend to ten years.

3 Any director, chief executive or officer of a bank that is either directly or
indirectly owned, controlled or managed by the Federa Government or a Provincial
Government who extends, or aids in extending, a loan, advance, or any financial facility
to aborrower or customer on the verbal instructions of a holder of a public office without
reducing the terms of the instructions into writing and drawing them to the attention of
his superior officer, or the Board of Directors, shall be guilty of an offence punishable
with imprisonment of either description which may extend to ten years, or with fine not
exceeding the amount of loan, advance or financing facility so extended or ten million
whichever is higher, or with both, in addition to such other action which may be taken
against him in accordance with law.

4 If any person who is not a bank, or a bank whose licence has been
cancelled, or any individual or association or body of individuals, transacts the business
of banking in Pakistan, the chief executive, by whatever name called, of the bank and
every of its director, manager, and other officer and the individual and every member of
the association or body of individuals (hereinafter referred to as “the defaulting
persors”), shall be deemed to be guilty of such contravention and shall be punishable
with imprisonment of either description for a term which may extend to ten years and
with a fine the amount of which shall not be less than five times the amount of deposits
received by the defaulting persorns or ten million as the case may be, and shall be ordered
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by the Court trying the offence to pay the fine within atime to be fixed by the Court or in
default to suffer further imprisonment for a term which may extend to ten years.

(5) Whoever contravenes, or attempts to contravene, or abets the
contravention of any provisions of this Act or obstructs or hinders any person in the
exercise of his powers or discharge of his functions under this Act, shall be punishable
with imprisonment of either description for a term which may extend to five years and
with fine not exceeding five million rupees, and, where the contravention is a continuing
one, with a further fine which may extend to one hundred thousand rupees for every day
during which such contravention continues.

(6) Where any offence against any provision of this Act has been committed
by any institution, any person who at the time of the commission of the offence was a
director, chief executive or officer of the institution or was purporting to act in any such
capacity, or was in any manner or to any extent responsible for the management of any of
the affairs of such institution, or was assisting in such management, shall be guilty of that
offence unless he proves that the offence was committed without the consent or
connivance and that he had exercised all such due diligence to prevent the commission of
the offence as he ought to have exercised, having regard to the nature of the functionsin
that capacity and to all the circumstances.

) Where any person (hereinafter in this sub-section referred to as the
“principal”) would be liable under this Act to any punishment or pendty for any act,
omission, neglect or default, he shall be liable to the same punishment or penalty for
every such act, omission, neglect or default of any clerk, servant or agent of his, or of the
clerk or servant of the agent:

Provided that such act, omission, neglect or default was committed by the
principa’s clerk or servant in the course of his employment, or by the agent when acting
on behalf of the principa, or by the clerk or servant of such agent in the course of his
employment by such agent or otherwise on behalf of that agent.

(8) Except as may be expressly provided in this section, any person who
contravenes-

@ any provision of this Act; or

(b) any specification or requiremert made or any order in writing, direction,
instruction, or notice given, or any limit, term, condition or restriction
imposed, or any other thing howsoever done, in the exercise of any power
conferred under, pursuant to, or by virtue of, any provision of this Act,

shall be guilty of an offence under such provisions, and if no penalty is
expressly provided for the offence in this Act, shall be punishable with
fine which may extend to three million rupees, and where a contravention
or default isin continuing one, with a further fine which may extend to ten
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thousand rupees for every day during which such contravention or default
continues.

Provided that the pecuniary penlties prescribed under this Act shall be imposed
and recovered by State Bank.

(c) Without prejudice to the provisions contained in this Act, if a bank fails or
refuses to pay the fines or penalties imposed by State bank under this Act, State
Bank may, without notice to the bank, debit the amount of default to any
account of the bank held with the State Bank.

168. Dishonest removal of pledged goods.

No one shall dishonestly remove or dispose any goods pledged with any bank as
security for the payment of any debt, loan, finance or other similar facility or remove or
dispose any such goods without the prior approval in writing of the bank.

169. Cognizance of offences, etc.

@ No court shall take cognizance of any offence punishable on a complaint
in writing made by an officer of the State Bank generally or specialy authorised in
writing in this behalf by the State Bank, and no court other than the High Court shall try
any such offence.

2 The High Court shall have in respect of the trial of an offence referred to
in sub-section (1), all the powers which it has in relation to trial before it under the Code
of Criminal Procedure, 1898 (Act V of 1898), hereafter in this section referred to as the
Code, and shall follow the procedure provided in the Code for such tria except as
hereinafter provided, namely:-

@ the trial shall be without a jury and the provisions of the Code shall have
effect as if al references therein to jury or jurymen and to commitment
proceedings and to any statement or documents made or prepared in the
course of such proceedings had been omitted,

(b) section 297 of the Code shall have effect as if it required the High Couirt,
upon the case for the defence and the prosecutor's reply, if any being
concluded, to proceed, with all reasonable speed, to pronounce its
judgment; and

(© section 352 of the Code shall have effect as if it required the High Couirt,
upon an application being submitted to it by the State Bank stating that it
is in the interest of the banks in general or a bank in particular that any
proceedings are not held in open court, to order that the public generally

147



shall not have access to, or be or remain in, the room or building used by
the Court.

170. Offencesin relation to entriesin books, documents, etc.
No person shall, with intent to deceive -

@ make or cause to be made a false entry;

(b) omit to make, or cause to be omitted any entry;

(© ater, abstract, conceal or destroy, or cause to be atered, abstracted,
concealed or destroyed, any entry,

in any book or record, or in any report, dlip, statement or other document
whatsoever, relating to the business, affairs, transactions, condition,
property, assets, liabilities or accounts, of a bank.

171. Application of fines.

A Court imposing any fine under this Act may direct that the whole or any part
thereof shall be applied in or towards-

@ payment of the costs of the proceedings;

(b) the rewarding of the person on whose information the fine is recovered; or

(© payment to a bank of compensation for any loss caused by the offence.

172. Restriction on acceptance of deposits withdrawable by cheques.

No person other than a bank, the State Bank, or any other financial institution
notified by the Federal Government in the Gazette in this behaf shall accept from the
public deposits of money withdraw able by cheque:

Provided that nothing contained in this section shall apply to any savings bank
scheme run by the Government.

173. Power of State Bank in regard to activities of domestic banks outside
Pakistan.

The State Bank may, by notification in the Gazette, order that any

domestic bank or any class or category of domestic banks shall in regard to their
activities outside Pakistan from a date to be specified in the regulations, —
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@

(b)

174.

D
@

(b)

(©

(d)

discontinue to accept any interest bearing deposits or accept such deposits
only upon such terms and under such conditions as may be specified in the
regulations; or

discontinue to accept any deposits or accept deposits only upon such terms
and under such conditions as may be specified in the notification.

Unclaimed deposits and articles of value.
Where—

a debt payable in Pakistan currency or any foreign currency as may be
prescribed by the State Bank by order published on the Gazette is owing
by a bank by reason of a deposit, not being a deposit in the name of a
minor or a Government or a court of law, at a branch of the bank in
Pakistan in respect of which no transaction has taken place and no
statement of account has been requested or acknowledged by the creditor
during a period of ten years reckoned—

@) in the case of a deposit made for a fixed period, from the day on
which the fixed period terminated, and

(i) in the case of any other deposit, from the day on which the last
transaction took place or a statement of account was last requested
or acknowledged by the creditor, whichever islater;

a dividend, bonus, profit or other sum of money whatsoever which has
become due on a deposit and remained unpaid or unacknowledged by the
creditor for period of ten years reckoned from the date on which the
dividend, bonus, profit or other sum of money, as the case may be, became
due and payable;

a cheque, draft or bill of exchange including an instrument drawn by one
branch of the bank upon another such branch payable in Pakistan currency
or any foreign currency referred to in paragraph (a) has been issued,
certified or accepted by a bank at a branch of the bank in Pakistan and no
payment has been made in respect thereof for a period of ten years from
the date of issue, certification or acceptance;

a security, share, goods or any valuable article, hereinafter collectively and
individually called “article”, lying in safe custody with a bank has not
been inspected or acknowledged by the person who deposited the article
with the bank for a period of ten years from the day on which it was last
inspected or acknowledged by such person, the bank shall forthwith give a
three months' notice in writing by registered post acknowledgement due to
the creditor or the beneficiary of the cheque, draft or bill of exchange or
the person in whose name the article stands in the books of the bank on his
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@

(b)

(©

(d)

3)

address last made known by him to the bank, and if on the expiry of the
three months’ period, no acknowledgement or reply is received form the
addressee, the bank shall pay or deliver as the case may be, to the State
Bank an amount equa (to the amount that would be owing if the
instrument had been presented for payment, including interest or profit, as
the loss may be, if any or the article, in accordance with the terms of the
debt or instrument) or of the arrangement under which the article is lying
in the safe custody of the bank, an payment or delivery accordingly shall
discharge the bank from al liabilities in respect of the debt or instrument,
or as the case may be.

A notice required to be given by sub-section (1)—

may, in the case of afirm or a Hindu undivided family be addressed to any
member of the firm or the manager or any adult male member of the
family and, in the case of any other association of persons, to the principal
officer thereof;

may be given to aduly authorized agent of the person whom it is required
to be given or, where he has died, to his legal representative or where he
has been declared an insolvent, to his assignee, provided the bank has had
notice of appointment of the agent or of the death or insolvency of the
person to whom it is required to be given;

shall, in the case of joint creditor or more than one beneficiaries of a
cheque, draft or bill of exchange or article standing in the names of more
than one person, be deemed to be sufficient notice to all such persons if
given to any one of them; and

shall, notwithstanding the fact that it is miscarried or the addressee is dead
or insane or has become insolvent or the envelope or wrapper is returned
with the postal endorsement “addressee is untraceable” or any other like
endorsement, be deemed to have been served on the fifteenth day
following the day on which the envelope or wrapper in which it is
contained is posted, if it is properly addressed, prepaid and posted,
provided the bank has had no notice of the death, insanity or insolvency of
the person to whom it is required to be given.

A certificate in writing under the signature of an employee of a bank

whose duty it is to address, prepay and post |etters on behalf of the bank to the effect that
the envelope or wrapper containing a notice required to be given by sub-section (1) was
addressed, prepaid and posted shall be conclusive evidence of its having been so
addressed, prepaid and posted.

(4)

As soon as an amount is paid by a bank to the State Bank under sub-

section (1), it shall cease to bear interest or rank for a share of profit and loss,
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notwithstanding anything to the contrary contained in the terms of the debt or instrument
or any law for the time being in force.

(5) Where any bank has paid an amount or delivered an article to the State
Bank under sub-section (1), the bank shall preserve and continue to preserve all signature
cards and signing authorities and other documents relating to the debt or instrument or
article, as the case may be, until it isinformed by the State Bank in writing that they need
not be preserved any longer.

(6) Nothing in the Limitation Act, 1908 (IX of 1908), or in any other law for
the time being in force shall affect the liability of a bank toward the State Bank under
ub-section (1).

) Every bank shall, within thirty days after the close of each calendar year,
submit to the State Bank a return in the prescribed form and manner of al unclaimed
amounts and articles remaining unpaid or undelivered, as the case may be, in the books of
the bank, after the expiry of ten years as reckoned under sub-section(1).

8 The State Bank shall place on its website for a period of one year a list of
the amounts and articles received by the State Bank under sub-section (1) and not
claimed by any person:

Provided that it shal not be necessary to include in a list so published such
amounts and articles of such value as the Federal Government may from time to time
determine.

9 Any bank which has paid any amount or delivered any article to the State
Bank in accordance with sub-section (1) may, within thirty days from the date of such
payment or delivery, as the case may be, submit to the State Bank its claim as regards

lien, counter-claim or right of set-off in relation to the amount so paid or article so
delivered.

(10)  Any person who claims to be entitled to any money or article paid or
delivered to the State Bank under sub-section (1) may submit his claim to the State Bank.

(11) Subject to sub-sections (9), (12) and (14), the State Bank may pass such
order on a claim submitted to it under sub-section (9) or sub section (10) as it may deem
fit, and, where the State Bank makes any payment or delivers any article to any person
submitting a claim under sub-section (10) a receipt given by him shall be a good
discharge to the State Bank.

(12) If any action involving a dispute about the ownership of any amount or
article paid or delivered to the State Bank under sub-section (1) is pending in any court
before the expiry of one year following the year in which the amount or article is so paid
or delivered to the State Bank and the State Bank receives an intimation from the court or
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otherwise about such dispute, it shall retain the amount or article in the custody and
dispose of it in accordance with the decision of the court.

(13) Subject to sub-sections (9), (12) and (14), any amount or article in respect
of which no clam is preferred or about the disposal of which no
information is received from any person before the expiry of one year
following the year in which the amount or article is received by the State
Bank shall, on the expiry of the said period of the said period of one year,
cease to be a claimable and shall, become the absolute property of and vest
with the Federal Government.

(14) Notwithstanding anything contained in sub-section (1) about the giving of
anotice by a bank to any creditor or beneficiary of any cheque, draft or bill of exchange
or the person in whose name any article stands, or in subsection (8) about the publication
by the State Bank of the list of unclamed amounts or articles, the procedure to be
followed and the manner of disposal of debts, instruments and articles in a case where the
person concerned is not for the time being residing in Pakistan shall be such as may be
determined by the Federal Government from time to time.

(15) Any decison of the State Bank under sub-section (11) about the
acceptance, satisfaction or otherwise of the lien, right of set-off or counter-claim of a
bank or, as the case may be, the entitlement of any person to any money or article
received by the State Bank under sub-section (1) shall be final and shall not, except as
provided in subsection (16), be called in question in any manner by or before any court,
tribunal or other authority.

(16) Any person aggrieved by a decision of the State Bank under sub-section
(11) may, within one month from the date of the decision, prefer an appeal to such officer
of the State Bank superior in rank to the officer by whom the decision appealed against
was given as may be authorized in this behalf by the Governor of the State Bank.

(17) For the purpose of adjudicating and determining any claim under sub-
section (9) or sub-section (10) or deciding any appeal under sub-section (16), the State
Bank shall follow such procedures as may be prescribed and shall have the same powers
as are vested in a court under the Code of Civil Procedure, 1908 (Act V of 1908), when
trying a suit in respect of the following matters, namely:-

@ enforcing the attendance of any person and examining him on oath;

(b) compelling the production of documents and materials objects; and

(© issuing commissions for the examination of witnesses

(18) Any proceeding before the State Bank under this section shall be deemed

to be a “judicial proceeding” within the meaning of section 228 of the Pakistan Pena
Code (Act XLV of 1860), and the State Bank shall, for the purposes of any such
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proceeding, be deemed to be a “Civil Court” within the meaning of section 490 of the
Code of Criminal Procedure, 1898(Act V of 1898).

(199 No court fee shal be payable for filing, exhibiting or recording any
document in, or obtaining any document from, the State Bank in any proceeding under
this section.

175. Application of certain provisions to a bank incorporated by special
enactments of the Federal Legidature.

In the case of a bank incorporated by a Federal Act (or an Act of Parliament) and
not liable to be wound up under the Companies Ordinance, 1984, the provisions relevant
of this Act as may be prescribed by the Federal Government by order published in
Gazette, without prejudice to the provisions of such Federal Act, apply so far as may be,
to and in relation to such bank.

176. Removal of difficulties.

If any difficulty arises in giving effect to any of the provisions of this Act, the
Federal Government may make such order as may appear to it to be necessary for the
purpose of removing the difficulty.

177. Power of the State Bank to make regulations.

@ In this Act, “regulations’ includes directions or guidelines or any
amendment thereof, made by the State Bark.

2 The State Bank may, generally in respect of this Act or in respect of any
particular provision of this Act, issue such regulations as the State Bank considers
necessary or expedient in relation to any matter affecting or connected with or incidental
to, the exercise, discharge, or performance of its powers, functions and duties under this
Act.

3 The power of the State Bank to issue regulations under sub-section (2)
includes the power to amend, suspend or revoke the application of its regulations in
whole or in part.

4) Regulations made by the State Bank under this Act may specify conditions
and requirements that vary from one class or category of persons, or from one class or
category of asset, liability, business activity, account, record or document, to another.

5) A person to whom a regulation made under sub-section (2) applies, shall
give effect to such regulation within such period as may be specified by the State Bank.

(6) Each regulation made under this Act shall specify the legal authority under
which it is made.
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@) The State Bank shall maintain a public register of the regulations made
under this Act.

178. Power of Federal Government to make rules.

@ The Federal Government may, in consultation with the State Bank , make
rules to provide for all matters for which provision is necessary or expedient for the
purpose of giving effect to the provisions of this Act and al such rules shall be published
in the Official Gazette.

2 All rules made under this section shall be subject to the condition of
previous publication, and the date to be specified under clause (3) of Section 23 of the
Genera Clauses Act, 1897 (X of 1897), shall not be less than six month from the date on
which the draft of the proposed rules was published:

Provided that in respect of that first occasion on which rules are made
under this section, the provisions of this sub-section shall not apply.

179. Power to exempt in certain cases.

@ The State Bank may, if it is satisfied that it would not be prejudicial to the
promotion of a sound financial structure in Pakistan or if it would not be contrary to the
public interest to do so, declare, by order published in the Gazette that any or all of the
provisions of this Act shall not apply to any bank or to any class of banks generally, or to
any particular person, or such class, category or description of persons :

Provided that the State Bank shall notify the Federa Government of any such
exemption as may have been made by the State Bank under this sub-section. As soon as
may be practicable

2 An exemption under sub-section (1) may be granted for such duration as
may be specified in the order, or for the duration of the existence of the person or bank,
as the case may be, and may be subject to such limitations, restrictions or conditions as
the State Bank may specify in the exemption

180. Exemption from liability.

A bank and its officers and employees shall be exempted from crimina or civil
liability of every description provided for in any law in respect of any property, movable
or immovable, owned by the bank, exclusively or jointly with another person or persons
so long as the property remains in the custody, power and control of such person or
persons on account of licence, lease, hire-purchase, forward sale, rent sharing agreement
or in any other arrangement.
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181. Exemption from requirement of licence.

Q Any requirement of alicence or permit to import or export any commodity
or article or its purchase or sale shall not apply to a bank undertaking such transaction in
the normal course of its banking business.

2 In this section, a transaction undertaken by a bank shall be deemed to bein
the normal course of its banking business, only if it is based on an agreement for sale or
purchase, lease, or hire-purchase of the said commodity or article by the bank with its
customer to whom finance is provided by it and who is in possession of a valid licence or
has otherwise complied with the requirements of law governing the import or export or
sale or purchase of such commodity or article.

182. Continuance of charge and priority.

Where a charge over any property has been or is created by any person in favour
of abank to secure any facility extended by the bank to such person and such facility is at
any time converted into or substituted by any facility, such charge shall continue to
remain valid and shall maintain its priority in favour of the bank against al charges
created by such person in favour of any other person subsequent to the origina date of
registration of such charge.

183. Restrictions on usage of banking facilitiesfor disruptive activities.

(1) Officersand members of atrade union in a bank shall be the employees
of the bank.

Provided that any officer of a trade union shall continue to hold office of the
said trade union until his employment has been terminated in accordance with
the law for or ceases to be an officer of the said trade union, whichever is
earlier

(2) No officer or menber of a trade union in a bank shall use any bank
facilities or assets to conduct or promote disruptive activities or carry
out trade union activities during office hours or subject bank officials to
physical harassment or abuse.

Provided that officers of the Collective Bargaining Agent union or unit can
have negotiations with the management during office hours

(3) No officer or member of a trade union in a bank shall carry weapons
into bank premises unless so authorized by the management of the bank.

(4) Any person violating any of the provisions of sub-section (1), (2) & (3)

shall be guilty of an offence punishable with imprisonment of either
description which may extend to three years, or with fine, or with both
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184.

I ndemnity.

(1) No action, suit, prosecution or other proceeding whatsoever shall lie or be
brought, instituted, or maintained in any court or before any other authority against-

@
(b)
(©)

(d)

C)

the Federal Government and the Provincial Government;
the State Bank;

the Banking Mohtasib;

any officer or employee of any such Government or of the State Bank,
either personally or in his officia capacity; and

any person lawfully acting on behalf of any such Government, or on
behaf of the State Bank or the Banking Mohtasib or the Deposit Insurance
Board, or on behalf of any such officer or employee, either personally or
in his capacity as a person acting on such behalf,

for, any thing which is in good faith done or intended to be done including
any act done or statement made or omitted to be done or made, or
purporting to be done or made or omitted to be done or made, in
pursuance or in execution of, or intended pursuance or execution of, this
Act, or any order in writing, direction, instruction, notice or other thing
whatsoever issued under this Act:

(2) No suit, prosecution or any other legal proceeding shall lie against the State Bank
or any of its officers or employees or any other person acting on its behalf, for any
thing done or intended to be done in good faith under this Act or any other law for the
time being in force

(i) If any suit, application or other proceeding filed against the State Bank,
the court is satisfied that the State Bnk has been improperly joined as an
opposite party or the suit or proceeding is false, vexatious, unreasonable or
without cause of action to the knowledge of the party by whom it has been
put forward, and if such proceeding is dismissed, disallowed, abandoned or
withdrawn against the State Bank, or its name as opposite party is struck
out, the court may order payment to the State Bank by the party by which
such suit or proceeding has been filed, special costs by way of
compensation not exceeding an amount of one million rupees or the court's
pecuniary jurisdiction, whichever is less.
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185.

D

(i) The party against which an order has been made under this section shall
not be exempted from any other liability which it might have incurred on
account of such suit or proceeding.

(i) The order passed under this section shall be executed as decree.

| ssues before the Court.

Any court having to adjudge a case filed in relation to the State Bank or

any action taken by the State Bank or any employee or agent or person appointed by the
State Bank to act on its behalf, the sole question before the court shall be whether -

@
(b)

(©

(d)

(2)

the State Bank has exceeded its legal authority;

the procedures followed by the State Bank in making its decision were
materially inconsistent with the procedures prescribed by this Act;

the notification, or publication of the rules and regulatiors of the State
Bank fails to meet a materia requirement of this Act; and

the decison of the State Bank is manifestly inconsistent with the
provisions of this Act.

Notwithstanding anything in any other law, any action taken by the State

Bank shall remain in effect without stay or restriction during the period of any legal

action by any person or appea and any further appeal or other judicial proceedings
related to the appeal.

3

Any relief or redress granted by any court against any action taken by the

State Bank shall be confined to compensationto the aggrieved personin monetary form.
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186.

1)
effective date.

2
@

(b)

(©

(d)

PART XV

SAVINGS AND TRANSITIONAL

Repeal of Banking Companies Ordinance, 1962.

The Banking Companies Ordinance, 1962 is repealed with effect from the

Notwithstanding subsection (1) —

all regulations, orders, directions, notifications, exemptions and other
subsidiary legidation, howsoever called; and all approvals, directions,
decisions, notifications, exemptions and other executive acts, howsoever
caled, made, give, or done under, or in accordance with, or by virtue of,
the repealed Ordinance shall be deemed to have been made, given, or done
under, or in accordance with, or by virtue of, the corresponding provisions
of this Act, and shall continue to remain in full force and effect in relation
to the persons to whom they applied until amended, repealed, rescinded,
revoked or replaced under, in accordance with, or by virtue of, the
corresponding provisions of this Act;

every guideline, circular, regulation or license issued by the State Bank for
any banking company or any other person before the effective date and in
force immediately before the effective date, shall be deemed to have been
lawfully issued under this Act in relation to the particular provision of this
Act corresponding to the matter dealt with in the guideline, circular or
note, and shall remain in full force and effect until it is amended,
rescinded, or replaced under this Act;

any application for a license, approval or consent, or for any other purpose
whatsoever, or any appeal, made by any person to the State Bank or other
authority under the repealed Ordinance before the effective date, and
pending immediately before the effective date, shal, if there is a
corresponding provision in this Act, be dealt with as if it was made under
that provision and, if there is no such corresponding provision in this Act,
such application or appeal shall lapse on the effective date;

al transactions or dealings lawfully executed or entered into, and all
business lawfully done, under or in accordance with the repealed
Ordinance, by a person who was licensed under the repealed Ordinance
and who is licensed or deemed to be licensed in respect of a corresponding
business under this Act, with any depositor or other customer, creditor,
debtor, or other person, shall be deemed to have been lawfully and validly
executed, entered into, or done, under and in accordance with this Act, and
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accordingly, any right or liability under such transaction, dealing or
business existing, immediately before the effective date, shall be deemed
to continue to be lawful and valid under this Act;

nothing in this Act shall affect any person’s liability to be prosecuted or
punished for offences committed under the repealed Ordinance before the
effective date of this Act or any proceeding brought or sentence imposed
before that day in respect of such offence; and

any right, privilege, obligation or liability acquired, accrued or incurred
before the effective date or any legal proceedings, remedy or investigation
in respect of such right, privilege, obligation or liability shal, in so far as
it is not inconsistent with the provisions of this Act, continue to remain in
force unless amended, revoked or rescinded under this Act.

For the purposes of this Part “effective date” means the relevant date or

dates, as the case may, notified by the Federal Government under section (1) of this Act

arises.

187.

References to Banking Companies Ordinance, 1962 or banking
company etc. in other law.

Wherein any law, any reference is made to —

@
(b)

(©

188.

the repealed Ordinance, it shall be construed as a reference to this Act;

any specific provision of any of the repealed Ordinance, it shall be
construed as a reference to a provision of this Act which corresponds as
nearly as may be to such specific provision; and

a banking company under the Banking Companies Ordinance, 1962, it
shall be construed as a reference to a bank according as to whether it is
carrying on banking business under this Act.

Modifications to be made by Federal Government if any difficulty

If any difficulty arises with respect to the application of any one or more of the
provisions introduced or amended by this Act and the savings and transitional provision,
the Federal Government may, by order published in the Gazette, make such modifications
to any one or more in of those provisions as may appear to him to be necessary to prevent
anomalies.
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SCHEDULE |
(Sub-section (1) of section 19)

PERMISSIBLE ACTIVITIES OF BANKS

Acceptance of deposits and other repayable funds and the opening, maintaining
and managing deposit, savings and other similar accounts;

the borrowing, raising, or taking up of money; the lending or advancing of money
either upon or without security; the drawing, making, accepting, discounting,
buying, selling, collecting and dealing in bills of exchange, hundies, promissory
notes, coupons, drafts, bills of lading, railway receipts, warrants, debentures
certificates, scrips participation term certificates, term finance certificates,
musharika certificates, modaraba certificates and such other instruments as may
be approved by the State Bank and other instruments and securities whether
transferable or negotiable or not; the granting and issuing of letters of credit,
traveller’s cheques and circular notes; the buying, selling and dealing in bullion
species; the buying and selling of foreign exchange including foreign bank notes,
the acquiring, holding, issuing on commission, underwriting and dealing in stock,
funds, shares, debentures, debenture stock, bonds, obligations, securities,
participation term certificates, term finance certificates, musharika certificates,
modaraba certificates and such other instruments as may be approved by the State
Bank and investment of all kinds either as agent or principal and providing
corporate, financial or portfolio advance on the same; the purchasing and selling
of bonds, scrips or other forms of securities, (participation terms certificates, term
finance certificates, nusharika certificates, modaraba certificates and such other
instruments as may be approved by the State Banks on behalf of constituents or
others; the negotiating of loans and advances; dealing or arranging deals or
advising on collective investment or other investment schemes of any type and
setting up and establishing or managing collective investment or other investment
schemes of any type; the receiving, safeguarding and administering of all kinds of
bonds, scrips of valuables on deposit or for safe custody or otherwise; the
providing of safe deposit vaults; the collecting and transmitting of money and
securities, and using computer or other electronic systems or delivery channels to
carry out any of the foregoing subject to any regulations as may be issued by the
State Bank;

the providing of finance as defined under the Financia Institutions (Recovery of
Finances) Ordinance, 2001,

the carrying on of an agency function for and on behalf of the Government or

local authority or any other person or persons in respect of any business related to
the provision of financial services and otherwise acting as an attorney on behalf of
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customers, but excluding the business of a managing agent or treasurer of a
company;

acting as modaraba company under the provision of the Modaraba Companies and
Modaraba (Floatation and Control) Ordinance, 1980 (XXXI of 1980);

contracting for public and private loans and negotiation and issuing the same;

the promoting, effecting, insuring, guaranteeing, underwriting, participating in,
managing and carrying out of any issue public or private, Government, municipal
or other loans or of shares, stock debentures, debenture stock or other securities of
any company, corporation or association and the lending of money or financing
for the purpose of any such issue;

carrying on and transacting every kind of guarantee and indemnity business;

financial leasing and the purchasing or acquiring in the normal course of its
banking business any property, including commodities, patents, designs, trade-
marks and copyrights with or without buy-back arrangements by the seller, or for
sale in the form of hire-purchase or on deferred payment basis with mark-up or
for leasing or licensing or for rent-sharing or for any other Ilamic mode of
financing;

managing, selling and realising any property which may come into the possession
of the bank in satisfaction or part satisfaction of any of its claims;

acquiring and holding and generaly dealing with any property or any right, title
or interest in any such property which may form security or part of the security
for any loans or advances or which may be connected with any such security; for
any loans or advances or which may be connected with any such security;

issuing and administering paper and electronic means of payment including
digital or electronic money subject to any regulations as may be made by the State
Bank;

money transmission services and money booking;

undertaking and executing trusts,

undertaking the administration of estates as executor, trustee or otherwise;
establishing and supporting or aiding in the establishment and support of
associations, ingtitutions, funds, trusts and conveniences calculated to benefit

employees or ex-employees of the bank or the dependents or connections of such
persons, granting pensions and alowances and making payments towards
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insurance; subscribing to or guaranteeing moneys for charitable or benevolent
objects or for any exhibition or for any public, general or useful object;

the acquiring, constructing, maintaining and renovating any building or works
necessary or convenient for the purpose of the bank;

sdling, improving, managing, developing, exchanging, leasing, mortgaging,
disposing of or turning into account or otherwise dealing with all or any part of
the property and rights of the company;

the acceptance of a sum of money in any manner or form from any person for a
fixed period of time for investment in a business venture of the bank on the basis
that the profit and loss of the venture will be shared with the person from whom
such money is accepted in a manner determined at the time the money is
accepted;

the purchase of goods to be sold immediately upon purchase to a buyer on
deferred payment terms provided that the goods and their suppliers are specified
by such buyer and the price a which such goods are sold to the buyer and the
deferred payment terms are determined at the time the bank agrees with the buyer
to purchase the said goods for sale to the buyer;

acquiring and undertaking the whole or any part of the business of any person or
company, when such business is of a nature enumerated or described in this
Schedule;

credit reference services;

doing al such other things as are incidental or conducive to the promotion or
advancement of the business of the bank; and

any other activity which the Federal Government shall, on the recommendations
of the State Bank,, authorise by notification in the Official Gazette.

162



SCHEDULE I

(Section 166)
Offences and Penalties
First Second Third Fourth Fifth Sixth
Column Column Column Column Column Column
Serial Provision of thisAct Provision of thisAct under Imprisonment Fine Daily Fine
No. under section 166 section 166 Rupees Rupees
1. Section 10 (1) - 10 years 10 million 10 thousand
2. Section 11 (4) 5years 5 million 5thousand
3. Section 11 (5) Syears 5 million 5thousand
4. Section 11 (6) - 3years 3million -
5. Section 18 (1) - 5million 5thousand
6. Section 19 (2) - 10 years 10 million 10 thousand
7. Section 20 (1) - Syears 5million 5thousand
8. Section 20 (3) - - Imillion 1 thousand
9. Section 20 (4) - Syears 5million 5thousand
10. Section 21 (1) - 3years 3million 5thousand
11 Section 22 (1) - 5years 5million 5thousand
12. - Section 22 (3) 3years 3million 5thousand
13. Section 23 (1) - 5years 5million 5thousand
14. Section 24 (1) - Syears 5million 5thousand
15. Section 25 - 10years 10 million 10 thousand
16. - Section 27 (2 Syears 5million 5thousand
17. - Section 27 (3)- 3years 3million 5thousand
18. Section 28 (1) - 3years 3million 5thousand
19. - Section 29 (9) 3years 3million 10 thousand
20. - Section 30 (3) 10 years 10 million -
21. Section 33 (1) - 10 years 10 million -
22, Section 34 (1) - 10 years 10 million -
23. Section 34 (6) - 10 years 10 million -
24. Section 34 (10) - 3years 3million -
25. Section 34 (11) - 3years 3million -
26. Section 35 (2) - 3years 3million -
27. Section 36 (4) - 10 years 10 million 10t housand
28. Section40(1) - 5years 5million 5thousand
29. Section 40 (6) - Syears 5million 5thousand
30. Section41 (1) - 5years 5million 5thousand
3L Section41 (1) - Syears 5 million 5thousand
32. Section42 (2) - 5years 5million 5thousand
33. Section43 (2) - Syears 3million 3thousand
34, Section44 (1) & (2) - - 3million -
35. Section45 (1) & (2) - - 3million 1 thousand
36. Section 48 (4) 5years 5 million 5 thousand
37. Section48 (5) - 3years 3million 3 thousand
38. Section 50 (1) - - 3million 10 thousand
39. Section 50 (2) - - 3million 10 thousand
40. - Section 50(3) - 1% of the shortfall for 1 thousand
each day of default
1. - Section50 (5) - 3million 10 thousand
42. Section 50 (8) - 3years 3million -
43, Section51 (1) - - 1% of the shortfall for 1 thousand
each day of default
4. Section52 (1) - - 3million 10 thousand
45. Section52 (3) - - 3million 10 thousand
46. Section 53 (1) - - 3million 10 thousand
47. - Section53(2) - 1million 1 thousand
48. - Section54(1) - Imillion 1 thousand
49. - Section 54(4) - 1million 1 thousand
50. - Section 54(5) - 1million 1 thousand
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First Second Third Fourth Fifth Sixth
Column Column Column Column Column Column
Serial Provision of thisAct Provision of thisAct under Imprisonment Fine Daily Fine
No under section 166 section 166 Rupees Rupees
51. - Section 55(1) - Imillion 1thousand
52. - Section55(2) - Imillion -
53. Section 56 (1) - - 3million 3thousand
54. Section 56 (2) - - 3million 3thousand
55. Section 57 (1) - - Imillion 1 thousand
56. Section57(2) - - Imillion 1 thousand
57. Section 60 (1) - - Imillion 1 thousand
58. Section 61 (1) - Syears 3million -
59. Section 62 (1) - Syears 3million -
60. - Section 63(1) Syears 3million -
61. Section64 (2) - Syears 5million -
62. Section 64 (3) - Syears 5million -
63. Section 64 - 3years 5million -
64. Section 66 (1) - Syears 5million -
65. - Section 68 (1) 3years 3million -
66. - Section 69 (1) 3years Imillion -
67. Section 69 (2) - 3years 3million -
68. Section70 (1) & (2) - 3years 3million -
69. Section 71 (1) - 3years 5million -
70. Section71 (2) - 3years 5million -
71. Section 71 (3) - 3years 3million -
72. - Section 71(4) 3years 3million -
73. - Section 72(1) - Imillion 1 thousand
74. - Section 72(2) - Imillion 1 thousand
75. - Section 72(3) - Imillion 1 thousand
76. Section 73 - 3years 3million -
7. Section 74 (1) - 3years 3million -
78. Section 75 - Syears 5 million -
79. Section 76 (4) - Syears 5million -
80. Section 76 (7) - Syears 5million -
81 Section 78 (3) - Syears 5million -
82. Section 79 (5) - 3years 3million -
83. Section 79 (8) - 3years 3million -
84. Section 80 (4) - 3years 3million -
85. Section 81 (1) - 3years 3million -
86. - Section 82(a) 3years 3million -
87. - Section 83(1)(b) 3years 3million -
88. - Section 83(2)(d) 3years 3million -
89. Section 85 (1) - Syears 5million -
0. Section 86 (1) - 3years 3million -
91. Section 86 (3) - 3years 3million -
92. - Section 87 3years 3million -
93. Section 89 (1) - Syears 5million -
9. - Section 90(1) 3years 3million -
95. Section 91 (1) - Syears 5million -
96. Section 91 (5) - 10 years 10 million -
97. Section92 (2) - 3years 3million -
98. Section 92 (5) - 3years 3million -
9. - Section93(1) 10 years 10 million -
100. - Section 95(2) 10 years 10 million -
101. - Section 95(4) Syears 5million -
102. Section 96 (8) - 10 years 10 million -
103. Section 109 (1) - Syears 5million -
104. - Section 110(2) Syears 5million 5thousand
105. - Section 110(3) Syears 5million 5thousand
106. - Section 117(2) 3years 3million -
107. Section 134 - Syears 5million -
108. - Section 150(6) Syears 5million -
1009. - Section 151 3years 3million -
110. - Section 161(1) Syears 5million 10 thousand
111. Section 168 - Syears 5million -
112. Section 170 - Syears 5million -
113. Section 172 - 10 years 10 million -
114. Section 183 - 3years 3million -
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